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[This is a lesson in the proper resolution of argument or
controversy]: It is no good...[, for example,] to charge
a denier of immortality with the infamy of denying it;:
[or] to imagine that one can force an opponent to admit
he is wrong, by proving that he is wrong on somebody
else's principles, but not on his own. After the great
example of St. Thomas [of Aquinas], the principle stands,
or ought always to have stood established; that we must
either not argue with a man at all, or we must argue on
his grounds and not ours. We may do other things instead
of arguing, according to our views of what actions are
morally permissible; but if we argue we must argue ‘on
the reasons and statements' of...[our opponents in argu-
ment]; (freely quoting, in part, King Louis of France).

C. K. Chesterton
If the opponents of Roe expect to see it overruled, they
had better learn to speak the language of the Court.
They must exchange their impassioned moral rhetoric for
the rather more sterile language of Constitutionalism.
Gary L. McDowell
It would take a book to set straight a paragraph of

falsehoods, half-truths, facts, and innuendos.

C.K. Chesterton
Many controversies depend for their life on prejudice and
lack of clear judgment.

F. Copleston
A full understanding of truth is to understand the errors
it corrects.

Mortimer Adler
People do things for reasons..., and people give reasons
for things they do. But the reasons they do them and the
reasons they give frequently are not the same.

Jon Franklin
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Law counts for little against the cause of the moment.

Unknown British Historian

Life in this day and age [1980s-1990s] is cheaper than a
piece of meat in the meat market. People will haggle
over the cost of steak more than they will consider the
worth of a human life.

Judge Earl Strayhorn

If a human life has to be consciously wanted to be
protected -~ as the present abortion law makes the value
of a fetus contingent on the will of the mother - then we
can never progress to a society in which all men, women
and children are intrinsically valued as morally equal.

Sidney Callahan

When we can really see the image of God in the lives of
all [persons already born]..., maybe then we will see God
in the lives of the unborn.

Brian Spach
When a woman is in labor, she is in anguish because her
hour has arrived; but when she has given birth to a
child, she no longer remembers the pain because of her

joy that a child has been born into the world.

John 16:21

I came so that they might have life and have it more
abundantly.

John 10:10
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INTRODUCTION

A court's written opinion is primarily a statement of the
reasons for the court's decision. It is an explanation of why and
how the court arrived at its decision. It is "a reasoned elabora-
tion, publicly stated, that justifies a...[court] decision." This
book presents a critical analysis of the opinion in Roe v. Wade, and
an argument against the constitutional validity of the Roe decision.

This book is not about popular or non-legal arguments for or
against Roe v. Wade, such as those presented in the following
exchange between the persons "A"™ and "B". "A": "I disagree with Roe
V. Wade because abortion destroys innocent, unborn human beings.
That an unborn child is unwanted is itself an injustice to that
child. Our Judeo-Christian moral tradition does not seek to cure
injustice by destroying the victims of injustice. I hope that some
day the Court will come to believe as I believe. Your argument that
I have no right to impose my anti-abortion morality on another person
is a strawman's argument. I could not do that even if I wanted to.
All that I can do is relate my views on the subject of abortion, and
perhaps, in some instances cast my vote on whether or not certain
proposed abortion legislation should or should not be enacted. Would
you deprive me of my right to vote? Your argument that the State has
no legitimate authority to enact laws dealing with morality is
contradicted by the laws of every state or society that has ever
existed. A person can say that in his or her opinion the fetus is
not a human being. However, every honest person must admit that for
all he or she knows, every time a doctor, etc., performs an abortion,
a human being is, thereby, killed."™ "B" responds: "I agree with
Roe. Abortion must remain a matter of private conscience. The State

has no business controlling women's bodies. Being forced to bear an



unwanted child forces the mother to live her life not as she chooses,
but as dictated to her by the State. The contention that abortion
destroys innocent human life is not true. Furthermore, it implicitly
incorporates a doctrine of the Roman Catholic faith. I would urge
the Supreme Court to affirm Roe."

"aA" and "B" in several instances are mistaking presuppositions
for arguments. "A" is presupposing that the human fetus is a human
being, and "B" is presupposing that it is not. They are presupposing
also that the legality of abortion depends, or stands or falls, on a
determination of whether or not the human fetus is a human being.
"B" is implicitly presupposing further that in order for a legisla-
ture to enact constitutionally an anti-Roe abortion statute based on
a factual finding that the human fetus is a human being, the factual
finding would require empirical evidence, if not empirical certitude.
Further still, "B" is presupposing that there is no basis in reason,
science, or human tradition that would support such a factual
finding. "B" is also appealing to anti-~religious prejudice; for no
Christian denomination has ever "decreed as a matter of faith or
morals" that a human being exists in the womb.'

One theme of this book is that the invalidity or validity of the
Roe decision should not be, and logically cannot be, measured by the
arguments of "A" or "B" or any similar arguments, as such. YA" and
"B" believe or are presupposing that the issue in Roe was simply
whether or not the State should be permitted to outlaw physician-
performed abortion. However, from a constitutional perspective, what
the State can or cannot do is not determined by such an abstract or
subjective criterion as what the State "should or should not be
permitted to do." The United States Supreme Court (the Court) in

Parratt v. Taylor (1981) acknowledged as much:



For better or for worse our [constitutional
decision-making] traditions arise from the
common law of case~by-case reasoning and the
establishment of precedent....Therefore, in
order properly to decide this case we must deal
not simply with a single, general principle,
however just that principle may be in the ab-
stract, but with the complex interplay of the
Constitution, statutes, and the facts which form
the basis for this litigation.?

The Connecticut Supreme Court, in Swentusky v. Prudential

Insurance Company (1933), stressed that the common law decision-

making process rests upon the interdependent principles of "reasoned

justice" and "the impartiality of the adjudicator":

We cannot be unmindful of the limitations upon
our proper function in declaring the unwritten
law of this State. That law can never be static;
...it must be everlastingly developing to meet
the changing needs of a changing civilization.
But if our system of law is to have stability
...and [some] certainty, its development must be
an orderly process, an accretion to the body of
principles which are the outgrowth of past
precedents, reasoned out in pursuance of that
method of thinking which is the essence of the
common law. Merely because it seems to us
unjust that a plaintiff, situated as is the one
before us, should not recover, or that "social
desirability" dictates that she should, affords
no sufficient basis wupon which we may find
liability. Unless the application and reason-
able development of accepted principles of law
justify that recovery, the remedy, if any, rests
with the legislature and not with the courts.?

When "A" or "B" says that he or she disagrees or agrees with the
Roe decision on the basis of particular premises, but without refer-
ence to whether those premises possess a constitutional foundation,

he or she is actually saying the following: "My thoughts on the



non~-constitutional law question of whether or not the State should be
permitted to outlaw physician-performed abortion is a valid criterion
for determining whether or not Roe is constitutionally sound simply
because I have such thoughts." To judge the validity of the Roe
decision according to the righteousness of one's pro-choice or
pro-life cause or one's personal or private views on whether or not
physician-performed abortion should be legalized is literally the
equivalent of judging the validity of a disputed football play
according to the rules of baseball. The question of the constitu-
tional wvalidity of the Roe decision, as distinguished from the
question of the morality of the consequences of the Roe decision,
should be approached and resolved only by the rules that govern the
constitutional decision-making process. "A" and "B" have no working
knowledge of those rules. Hence, they are no more in a position to
argue whether or not Roe is constitutionally unsound or sound than
they are in a position to argue on the proper way to perform a com-
plicated medical procedure. In this book I will provide the reader
with a working knowledge of the constitutional rules by which to
judge the validity of the Roe decision. Hence, the unbiased reader
will be able to judge for himself or herself whether or not the Roe
decision is constitutionally legitimate.

The argument presented here against Roe begins, then, with the
pPrinciple that popular arguments in support of or against the
legalization of physician-performed abortion should not be confused
with arguments proper to the constitutional decision-making process.
This is not, however, to say that a popular argument and a constitu-
tional argument cannot rest on the same premise. It is to say only
that such a premise must possess a legitimate constitutional
foundation, and that the current popularity of the premise cannot

supply this foundation.



It is largely because the information media has confused popular
arguments with constitutional arguments for or against Roe v. Wade
that our nation's Roe v. Wade abortion debate has never risen above
a shouting match. The information media's pro-choice bias and lack
of knowledge of constitutional law is probably what has caused this
confusion.’ Unless the reader is able to, and does set aside the
popular argument; for or against Roe, he or she will understand
little of this book. The book is about constitutional law, and how
on occasion it is severely twisted.

The Supreme Court of the United States does not sit above the
Federal Government. It sits simply at the highest level of one
branch of the Federal Government. The judicial acts of Supreme Court
justices are, therefore, subject to the Fifth Amendment's due process
clause. A fundamental principle of this due process is the "impar-
tiality of the adjudicator". Hence, if a Supreme Court justice
knowingly interjects his or her private or personal views into the
constitutional decision-making process, then he or she compromises
judicial impartiality and, thereby, violates the Fifth Amendment's
due process clause.’

Justice Kennedy, at an ABA dinner honoring the judiciary shortly

after he voted to uphold Roe v. Wade in Planned Parenthood of

Southeastern Pennsylvania v. Casey (1992), stated:

We, of course, are bound by the facts, the law,
the rules of logic, legal reasoning and prece-
dent...But we are also bound by our own sense of
morality and decency...We must never lose sight
of the fact that the law has a moral foundation,
and we must never fail to ask ourselves not only
what the law is, but what the law should be.

Whether or not Justice Kennedy realizes this, in making the above

statements, he conveyed to an informed and unbiased legal world that
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he rejects "the principle of the impartiality of the adjudicator."¢

A justice of the Court, in the course of deciding a case before the
Court, is duty-bound by his oath of office and "the principle of the
impartiality of the judiciary" to do his or her utmost to keep his or
her personal sense of morality, of decency, of justice and of "what
the law should be" out of the decision-making process. A justice
should not "presume to be wiser than the law." Also, a justice
should not forget that while a party, in making his or her case
before the Court, can argue the facts, apply logic, cite precedent,
and present a reasoned legal argument, he or she cannot possibly
divine, let alone argue such items as the various justices' private
or personal views on morality, decency, justice, and "what the law
should be". What is more, obviously there cannot exist a rule or
principle of constitutional interpretation for connecting those items
to either the express or implied text of the Constitution.

The Court in Roe addressed a Fourteenth Amendment, substantive
due process challenge to a Texas statute that outlawed deliberately
performed abortion, including physician-performed abortion, except
when necessary to preserve the mother's life. Generally speaking,
the Court ruled on this challenge as follows: The human fetus in the
womb is not a due process clause person. The legitimate interest of
the State in safeguarding the fetus or unborn product of human
conception does not outweigh the adult, unmarried, pregnant woman's
"fundamental right" to obtain a "physician-performed" abortion unless
or until "fetal viability" is present. Even here the State's
interest is outweighed when an abortion of a viable fetus is
necessary to preserve the woman's life, or physical health, or
broadly-defined psychological health. The Texas abortion statute is
therefore unconstitutional to the extent that it forbids a physician-

performed abortion on a pregnant woman who either is not carrying a



viable fetus or is carrying a viable fetus but needs an abortion in
order to preserve her life, or physical health, or broadly-defined
psychological health.’

The Fourteenth Amendment's due process clause provides that no
"State [shall] deprive any person of life, 1liberty, or property
without due process of law." The holding in Roe derives from a
combined application of the doctrines of "strict scrutiny analysis"
and "substantive Que process analysis". The latter, in pertinent
part, refers to the determination of the existence of certain
"fundamental rights" implicit in the concepts of "due process" and
"liberty" contained in the Fourteenth Amendment's due process clause.
"strict scrutiny analysis" provides, in pertinent part, that when a
state statute infringes on an individual's fundamental right, there
exists an almost conclusive presumption that the statute violates the
Fourteenth Amendment's due process clause. This presumption can be
rebutted only if the State demonstrates that the statute is "neces-
sary" to safeguard or realize a "compelling" or "overriding" state
interest.® Five of the nine justices sitting on the Supreme Court
during the Court's 1992 term went on record as stating that the
interest of the State in safequarding the unborn product of human
conception becomes compelling at conception. Reasonable persons
would have thought therefore that our states now have a green light
to enact criminal abortion statutes in direct contradiction to Roe v.
Wade. However, in light of Planned Parenthood of Southeastern
Pennsylvania v. Casey (1992), the light here remains red.?

More often than not, and largely because the constitutional
decision-making process is not an exact science, the validity of a
Supreme Court decision on constitutional law can be fairly judged
only by considering the opinion accompanying the decision. Justice

Marshall observed: "‘The validity and moral authority of a conclu-



sion largely depend on the mode by which it was reached.

specifically, Justice Brennan observed:

The Roe decision rests on seven premises,

In our legal system judges have no power to
declare law....That, of course, is the province
of the legislature. Courts derive legal princi-
ples, and have a duty to explain why and how a
given rule has come to be. This requirement...
restrains judges and keeps them accountable to
the law and to the principles that are the
source of judicial authority. The integrity of
the process through which a rule is forged and
fashioned is as important as the result itself;
if it were not, the legitimacy of the rule would
be doubtful....'

110

More

with premises one

through three supporting the fifth, sixth, and seventh premises:

At common law women possessed the right to rid
themselves of unwanted pregnancies.'?

In the English North American colonies and in
the states and territories of the United States
from their respective inceptions to approximate-
ly the mid-19th century, women possessed, by
virtue of the received common law, the right to
rid themselves of unwanted pregnancies.®

The purpose of each of the criminal abortion
statutes, which were enacted in our states and
territories during the 19th century, was not to
safeguard unborn human life (whether actual or
potential), but to protect pregnant women from
the dangers of induced abortion.'

Fourteenth Amendment liberty includes a right to
privacy; however, in order for a claimed right
to qualify as a privacy right, it must qualify
as a fundamental right.”

An unmarried woman's interest in undergoing a
physician-performed abortion qualifies as a
fundamental right.'®



6. The State's "legitimate" and "important" inter-
est in safequarding the human fetus or unborn
product of human conception "thioughout" the
gestational process is "non-compelling” relative
to its mother's interest in having it destroyed,
except when that product is a viable fetus and
neither its postnatal survival nor the continua-
tion of pregnancy would pose a threat to either
the mother's 1life or health, including her
broadly defined, present and future psychologi-
cal health.'

7. The human fetus, without reference to the ques-
tion of whether it is a human being, is not a
Fourteenth Amendment, due process clause
person.'®

This book aims, on constitutional grounds, not only to disprove
the foregoing premises, but to prove their virtual opposites. It
will be demonstrated, for example, that the Roe opinion qualified the
so-called constitutional right to privacy out of constitutional
existence. It will be demonstrated also that the Roe opinion is
self-contradictory or overrules itself. The Roe opinion at one point
actually, implicitly states that the Fourteenth Amendment does not
guarantee a Roe-defined abortion right."

The judicial policy of stare decisis, i.e., adherence to estab-
lished and factually applicable legal principles, vis—-a-vis the
Court's constitutional decision-making process, "merely provides the
background for judicial development of the law."? It does not
"shield court-created error from correction." This is particularly
true when an erroneous decision involves a '"matter of continuing
concern to the community at large."® The Court in Smith v. Allwright
(1944) stated: "When convinced of former error, this Court has never
felt constrained to follow precedent. In constitutional questions,
where correction depends upon amendment, and not upon legislative

action, this Court throughout its history has freely exercised its



power to reexamine the basis of its constitutional decisions."? More
specifically, Justice Stevens, in his concurring opinion in Thornburg

(1986), stated:

Turning to Justice White's comments on stare
decisis [in his dissenting opinion in Thorn-
burg], he is of course correct in pointing out
that the Court "has not hesitated to overrule
decisions, or even whole lines of cases, where
experience, scholarship and reflection demon-
strated that their fundamental premises were not
to be found in the Constitution". But Justice
White has not...[discredited] the "fundamental
premises" on which the decision in Roe v. Wade
rests.?

So, if it can be demonstrated that Roe's fundamental premises
lack a constitutional foundation, then the reconsideration and over-
ruling of Roe would actually further one of the principles underlying
the policy of stare decisis: "preserving a jurisprudential system
that is not based upon...‘the proclivities of individuals.'"?

Constitutional law professor Michael Perry believes that the
Court should overrule Harris v. McRae (1980) because the decision is
"indisputably not taken ‘according to the law.'" He elaborates: "I
propose to show that the Supreme Court's decision in Harris...,
upholding the Hyde Amendment - which prohibits federal funding of
abortion, is...radically inconsistent with what the Court...deems to
be...constitutional doctrine. In particular, the decision is
inconsistent with Roe v. Wade."® This book takes Perry's method of
argument a step or so further than Perry would want it to go. The
book will demonstrate that Roe is inconsistent with constitutional
doctrine, and even contradicts itself.

A court decision is not necessarily invalid if the articulated

reasoning or opinion supporting it is unsound, for it is possible
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that sound reasons exist here. Nevertheless, the Court is morally
obligated to reconsider one of its more far-reaching and controver-
sial, constitutional law decisions if the rationale for the decision
is flawed. If, on the reconsideration of the decision, sound reasons
cannot be found to support it, then the Court also is obligated
morally to reverse it. Otherwise, reasoned justice is pushed out the
constitutional window, and the people of each state of the United
States become a people ruled not by self-government and the rule of
law, but by the private views of no more than five Supreme Court
justices.

It cannot be legitimately stated that in Planned Parenthood v.
Casey (1992), the Court, in affirming Roe, reconsidered Roe, if only
for the reason the Casey Court refused to acknowledge that any of
Roe's "fundamental premises" lack a legitimate constitutional founda-
tion. This remains true even though the Casey Court did not rely
upon all of Roe's "fundamental premises" in affirming Roe.

It would be misleading to tell the people of an anti-abortion
state, as law professor Michael Perry and New York Governor Mario
Cuomo did in effect, that a majority of Americans agree with what the
decision in Roe brought about: the compulsory legalization of
physician-performed abortion except in extremely narrow circumstan-
ces.® This is so not because such a majority probably does not
exist,?” but rather because of the Tenth Amendment's principle of the
qualified right of the people of each state to enjoy self-government,
and the principle that constitutional adjudication is not "the mere
reflex of the popular opinion or passion of the day."?® The Court in
Addington v. Texas (1979) observed: "The essence of federalism is
that, [in the absence of a constitutional prohibition], states must
be free to develop a variety of solutions to problems and not be

forced into a common, uniform mold."? Notwithstanding the Roe
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Court's opposing belief, the Court should not serve as our nation's
roving problem-solver in the sky.3°

Nearly every Roe legal commentator has concluded that the Roe
opinion is unsound.3' Philip Bobbitt, an anti-Roe opinion, pro-Roe
decision 1legal commentator referred to the Roe opinion as "a
doctrinal fiasco" and questioned whether the Roe Court believed in

32 Nevertheless, neither he nor any of the other

its own opinion.
pro-Roe legal commentators have called on the Court to reconsider
Roe.¥ wWhat these pro-Roe legal commentators are saying, in effect,
is that the Court need not reconsider Roe because they have come to
the Court's aid by developing sound constitutional supports for Roe.
These commentators have conveniently overlooked a crucial fact: it is
the Court, and not them who should decide whether or not those
supports are sound. However, the Court cannot make such a decision
without reconsidering Roe.

Hence, it may be fairly concluded that such commentators either
do not have confidence in the soundness of their pro-Roe arguments or
they do not trust the Court to consider impartially their pro-Roe
arguments. Furthermore, these commentators, in not calling on the
Court to reconsider Roe, undermine the principle that "the authority
of the Court's construction of the Constitution ultimately ‘depend[s]
altogether on the force of the reasoning by which it is supported. ' "3

Hence, until such commentators call on the Court to reconsider
Roe, their pro-Roe arguments are not fit to be addressed. Their
arguments serve merely as pro-choice propaganda. Also, even when
their arguments are refuted, there is reason to believe they still
would not call upon the Court to reconsider Roe. They would simply
cook up another batch of pro-Roe arguments, as constitutional law
professor Laurence Tribe is so fond of doing. Bopp and Coleson

observed: "Tribe is the embodiment of the confusion created by Roe's
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poor reasoning. He has developed and discarded several alternative
justifications for Roe in the past thirteen years. "

A word of caution is offered to these pro-Roe legal commenta-
tors: Lest they would in effect compose an essay in support of Roe
entitled "Fifty or so Places in the Constitution Where Abortion Is
Guaranteed," they should settle on one pro-Roe argument, and discard
the rest. One such argument, if sound, necessarily cancels the rest.
If it were otherwise, then the unwritten part of our Constitution
would be rendered superfluous forty-nine times over.3

The complementary fundamental rights to marry, to procreate and
to rear children stand on their own as aspects of Fourteenth
Amendment liberty.3 The pro-Roe legal commentators, however, have
not argued that a woman's interest in abortion can stand so. They
have felt compelled to link that interest to some other aspect of
such liberty. The Roe Court felt the same, as is demonstrated by its
impoverished attempt to link the abortion interest to a right to
privacy.¥® It does not matter to what aspect of Fourteenth Amendment
liberty a person would link the abortion interest. The Court or a
person can say it is implicit in the right to be independent, or the
Casey Court's "right to define one's concept of existence, of mean-
ing, of the universe, and of the mystery of human life", or a common
law-based right to control over one's person or body, or the right
not to be bound by public or private morality, or the right to follow
one's conscience, or the "Thoreauvian ‘you-may-do-what-you-like-so-
long-as-it-does~not-injure-someone-~else's~beau ideal" (which ideal
presupposes here that the fetus is not a "someone else").39 A person
can say that it is implicit in the right "not to be forced to remain
pregnant", or the right to decide whether or not to have a child, or

40

the right to make important or intimate decisions,®’ or "the right not

to have the course of one's life dictated by the State".4! He or she
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can say that state-prohibition of abortion violates the Thirteenth
Amendment's prohibition of involuntary servitude.? He or she can say
that it is implicit in the right not to have an intimate association,
or in the so-called common law right to be a bad samaritan. He can
say that the abortion decision is the moral equivalent of a religious
decision, and is therefore guaranteed by the First Amendment.** The
only legitimate question here is whether the purpose or the histori-
cal application of that right demonstrates that a woman's interest in

abortion is properly recognized as an aspect or extension of that

right. The Court in West Coast Hotel Company v. Parrish (1936)

stated: "Liberty in each of its phases has its history and connota-
tion. "4 When one considers that until approximately 1965, the
history of English and American abortion law speaks uniformly of
induced abortion as being a grave crime - one of the worst known to
the law,* then such a demonstration cannot be made. This is because
that constitutional right would have to be severed from its "historic

[purposes and] roots."%

Constitutional law professor Laurence Tribe put forth the

following as an argument of sorts in support of Roe:

What may surprise some, given the certitude
with which Judge Bork and...others pronounce
that Roe v. Wade was constitutionally illegiti-
mate, is how many lawyers and law professors
throughout the country believe the Supreme
Court's decision in that case was entirely
correct as a legal matter. For example, a friend
of the court brief was filed in the Webster case
"on behalf of 885 American law professors...who
believe that the right of a woman to choose
whether or not to bear a child, as delineated...
in Roe v._ Wade, is an essential component of
constitutional 1liberty and privacy commanding
reaffirmation by [the Supreme] Court."

Now, of course, nearly a thousand law pro-
fessors...could certainly be wrong on a matter
of law. But how plausible is it that all of
them would fail to recognize as blatant a legal
blunder as some say the Court made in Roe?%
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Preliminarily, a legal error is no less a legal error simply
because it may not qualify as a "blatant legal blunder".

Pro-life organizations probably could produce a thousand or so
American law professors who believe that the Roe decision is
constitutionally unsound. Is it plausible that all such professors
could erroneously believe so? The point is that belief in a proposi-
tion, even assuming the absence of bias on the believer's part, has
no tendency in reason to prove the validity of the believed proposi-
tion. Under the common law and constitutional law decision-making
processes, an advocate's or a party's belief in the worthiness or
correctness of his or her position is simply not relevant to the
issue of whether or not that position is legally sound.’® There is
no logical or common sense connection between the two.

The argument presented here against the Roe decision does not
challenge the following proposition: since the framers of the
Fourteenth Amendment understood United States society to be develop-
ing or evolving, they intended or understood that the Amendment's
concept of liberty would not be construed to have a fixed meaning or

extension. The Court in Wolf v. Colorado (1949) observed: "It is of

the very nature of a free society to advance in its standards of what
is deemed reasonable and right."*’ However, that proposition carries
with it this corollary proposition: the Court lacks a legitimate

power or authority to tinker with the process by which constitution-

ally guaranteed liberty evolves. The Court in Stanford v. Kentucky
(1980) inferred as much: The Court's "job is to identify...the
‘evolving standards of...[liberty]'; to determine, not what they
should be, but what they are."

One does not have to rely on the doctrine of "original intent"
to prove that Roe is constitutionally illegitimate. All that one

needs 1is the principle of "the impartiality of the adjudicator".
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This principle would preclude, for example, Justice Blackmun from
injecting into the constitutional decision-making process his

personal or private belief that the compulsory legalization of

abortion "is necessary for the emancipation of women".>!

Pro-choice or pro-Roe journalists are fond of quoting the

following statement of Justice Brennan:

We current justices read the Constitution in the
only way that we can: as 20th-century Americans.
We look to the history of the time of framing
and to the intervening history of interpreta-
tion. But the ultimate question must be, what
do the words of the text mean in our time. For
the genius of the Constitution rests not in any
static meaning it might have had in a world that
is dead and gone, but in the adaptability of its
great principles to cope with current problems
and current needs.%

With all due respect to Justice Brennan, one could reasonably
conclude all that Justice Brennan is doing in the above is: (1)
using his personal view of justice as a tool of constitutional
interpretation, (2) being inconsistent, and (3) rejecting the
constitutional rule of the "impartiality of the adjudicator" and
thereby giving to himself a license to fashion constitutional rights
out of his private views on justice. Regarding item one, and to a
lesser extent item three, consider the following observation of John

Denvir:

I once heard a student ask...Justice
Brennan how he could decide a case in which the
Constitution and his sense of justice pointed to
different conclusions. Justice Brennan scoffed
at the question, stating that in his more than
20 years on the bench, he had never seen a case
where his understanding of the Constitution
conflicted with his sense of justice.>?
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Regarding item two, consider the following observation made by
Justice Brennan in Oregon v. Mitchell (1970): "In our view, ...
Brother Harlan's historical analysis [of the purpose of the Four-
teenth Amendment's Equal Protection Clause] is flawed by his
ascription of 20th-century meanings to the words of 19th-century
[constitutional] legislators. "

Item three, the implied rejection of the principle of the
"impartiality of the adjudicator," is easily demonstrated. The
Constitution says nothing about "current needs." However, since the
Ccourt is the ultimate interpreter of the Constitution, it follows
that the Court necessarily would be the ultimate interpreter of the
meaning of "current needs." And since the Constitution is silent on
"current needs," it necessarily follows that the Constitution can
provide no gquidelines for establishing the criteria of a "current
need." So, the conclusion seems inescapable that these guidelines
must ultimately derive from nothing more than the private views of
current Supreme Court justices on whether or not justice demands that
such and such be deemed as a "current need."

The "“current needs" approach to constitutional interpretation
is, almost by definition, a "result-oriented" decision-making
process. In this process, how a justice casts his or her vote in a
particular case is determined not by the applicable rules of
constitutional interpretation, but by private justice, i.e., by the
justice's private desire to produce a particular outcome or result.
Since the "current needs" approach contradicts the principle of the
"impartiality adjudicator", it necessarily violates due process of
law. Also, when the "current needs" approach is superimposed on the
common law decision-making process (as the latter operates in the
context of written court opinions), it necessarily plays havoc with

the rules that govern the common law decision-making process. In the
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common law decision-making process, on which the constitutional
decision-making process is founded,®® the rules that govern this
process "direct" the Court to a decision. However, in the "current
needs" or result-oriented, decision-making process, the rules that
are supposed to govern the Court's constitutional decision-making
process can be manipulated by the Court to point to the desired
decision. (Other tricks of the trade here include: manipulation of
the historical facts of the case before the court, drawing a factual
distinction among related cases or precedents without demcnstrating
how and why the distinction makes a real difference, and failing to
note a factual distinction that makes a real difference.) 1In the
result-oriented, decision-making process, the written opinion of the
Court can serve only these alternative purposes: as an after-
thought, or for disguising an act of judicial fiat.%

For what it might be worth here, it would appear that even
constitutional law professor Laurence Tribe has rejected Justice
Brennan's "current needs" approach to constitutional interpretation.
Tribe stated: the Court "is without [constitutional] authority to
redraw the Constitution's structural boundaries in order to fit the
document to its sense of what the times demand, just as it is without
power to invent entirely new rights to meet its sense of what an
ideal constitution would require in contemporary circumstances."®’

The Roe Court stated that its abortion holding "is consistent
with...the demands of the profound problems [needs] of the present
day."® It may be, then, that the Roe decision really rests on what
is stated in my next three sentences. The Roe majority justices
determined that, while in their opinion there is not a "current need"
to prevent pregnant women from doing away with their unwanted, unborn
children, there is indeed a "current need" to institute an orderly

process for doing away with such children. Those justices, although
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they knew full well that this fetal-killing process is an extremely
ugly and inhuman practice,”® also knew full well that physicians would
offer their services here. Therefore, those justices could euphemis-
tically refer to this killing process as the constitutionally guaran-
teed right of a pregnant woman to decide privately, through her
physician, to terminate her pregnancy. Indeed, this book aims to

prove that this is precisely how Roe came to be.
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PART I

On_The Nonexigtence of a Constitutional Right to Privacy

This is not an essay against the constitutional right of pri-
vacy, for a person cannot be against that which does not exist.

The reader will better understand PART I and PART II if he or
she keeps in mind the following three propositions: 1) The exist-
ence of a constitutional right to privacy does not by itself dic-
tate that a woman has a constitutionally guaranteed right of access
to physician-performed abortion; 2) The nonexistence of a constitu-
tional right to privacy does not dictate that a woman does not have
a constitutionally gquaranteed right of access to physician-per-
formed abortion; 3) The nonexistence of a constitutional right to
privacy does dictate that the constitutional source or basis, if
any, of a woman's Roe-defined abortion right cannot be a constitu-
tional right to privacy.

PART II, in a wide ranging review of possible sources, and
PARTS III & IV, in a review of specific sources (PART III looks at
colonial American law, and PART IV looks at the English common
law), take up the question of whether there is some other constitu-
tional source for a woman's Roe-defined abortion right.

The constitutional right to privacy, which to this day the
Court has left as undefined, has been described as "the most
comprehensive of rights and the right most valued by civilized
men."! This description 1is, at best, inaccurate. Even if a
constitutional right to privacy exists, it remains as but one of
many rights encompassed by the Fourteenth Amendment right to
liberty. Thus, the latter right is necessarily more comprehensive

than a right to privacy. Furthermore, to date, the constitutional
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right to privacy includes "only" two interests: access to abortion
and artificial contraception.? Hence, this privacy right hardly
can be described as comprehensive. This is my description or
definition of the constitutional right to privacy: an attractive
and versatile piece of 1luggage used by certain Supreme Court
justices for transporting their particular brands of individual
rights philosophies over certain constitutional barriers.

Justice Blackmun, in the course of partially dissenting in
Webster v. Health Reproductive Services (1989), remarked that the
Webster plurality neither joins nor mentions "the true jurispruden-
tial debate underlying this case: whether the Constitution
includes an unenumerated general right to privacy."? What Justice
Blackmun failed to realize here is that he closed off that debate
in his Roe opinion.*

To date, three theories have been advanced in support of a
Fourteenth Amendment right to privacy: (1) the Griswold v.
Connecticut or penumbras of Bill of Rights theory:; (2) Griswold's
fraternal twin privacy theory or the theory that certain rights
implicit in the concept of Fourteenth Amendment liberty, such as
the rights to marry, to procreate and to raise a family, give rise
to a general right to privacy; and (3) the common law or Ninth
Amendment theory. All three theories hold that the right to
privacy is "independent"; i.e., that it protects or can constitu-
tionally guarantee an interest or right that is not explicitly or
implicitly included in one of the original Bill of Rights guaran-
tees (with the implicit exception of Fifth Amendment guaranteed
liberty). Each of these three privacy theories will be explained,
and then each one of them will be exploded.

The Court in Roe did not specify its relied-on privacy theory.

In Whalen v. Roe (1977), the Court stated that Roe's privacy
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holding is based on Griswold's fraternal twin privacy theory. 1In
Paul v. Davis (1976), the Court stated that Roe's privacy holding
is based on the Griswold privacy theory. In Maher v. Roe (1977),
the Court stated that Roe's privacy holding derives from all three
privacy theories.’

Five arguments are offered to demonstrate that Fourteenth
Amendment liberty does not include an independent or general or
composite right to privacy. Arguments two through five take aim at
the right to privacy theories. Argument one takes aim directly at
that right itself. An argument will not be made that the Constitu-
tion does not protect certain areas of personal privacy. What will
be argued is that the constitutional right to privacy is not an
operating right; i.e., it is not a constitutional vehicle that can
serve to establish, define or protect areas of personal privacy.
For example, the Fourth Amendment protects various areas of
personal privacy from unreasonable, governmental searches and
seizures. However, it is the Fourth Amendment's prohibition of

unreasonable searches and seizures, and not a constitutional right

to privacy that protects these privacy interests.

First Argument

The Fourteenth Amendment's due process clause does not ex-
plicitly mention a right to privacy. The question remains whether
such a right can be legitimately derived from or found to implicit-
ly exist in the concept of liberty that is explicit in that clause.
What follows in this paragraph and the proceeding paragraph is a
capsulized version of the first argument. Almost by definition, an
implied or unenumerated constitutional right cannot be constitu-
tionally superfluous or without some constitutional effect.

Therefore, if it can be demonstrated that the implicit constitu-
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tional right to privacy is superfluous or without effect in every
instance in which it would be applicable, then it follows necessar-
ily that there is not an implicit constitutional right to privacy.

Now, according to Roe v. Wade, no right or interest can be
found within the right to privacy implicit in the Fourteenth
Amendment right to liberty unless the right or interest is also
contained in the Fourteenth Amendment right to liberty independent-
ly of the right to privacy.® Roe says in effect that it would be
an incorrect statement of constitutional law to state the follow-
ing: But for the Fourteenth Amendment right to privacy, right "X"
or rights "X", "Y" and "2Z" would not be found within the Fourteenth
Amendment concept of liberty. Roe v. Wade states the opposite.
Roe states that right "X" or rights "X", "Y" and "Z" cannot be
found within the Fourteenth Amendment right to privacy unless they
"preexist" in the Fourteenth Amendment's concept of liberty. By
Roe-definition, then, the right to privacy does not, and cannot
constitutionally guarantee or protect any right that is not already
constitutionally guaranteed or protected. This means that the
implicit constitutional right to privacy can be only superfluous.
(This is because a constitutional right can generate or guarantee
to itself whatever is necessary to its legitimate exercise.) And
since it is superfluous it is also necessarily nonexistent.

The criteria of the existence of an implied or implicit con-
stitutional right are: (1) the right is necessary to effectuate one
or more of the explicit guarantees; (2) the right flows from the
structure or design of or is a corollary of one or more of the ex-
plicit guarantees; and (3) the right is fundamental to the stabil-
ity of the Union. The Court in Faretta v. California (1975) stated:

"The inference of [constitutional] rights is not, of course, a
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mechanical exercise....An implied right must arise independently
from the design and history of the constitutional text...."’

Common sense dictates that neither constitutional rights nor
the design or structure of the constitutional text can generate an
implied right that is without effect. It follows that if the con-
stitutional right to privacy does not constitutionally establish,
effectuate or better-secure one or more rights, then a right to
privacy cannot be implicit in the Constitution.

Roe v. Wade expressly stands for the proposition that the con-
stitutional right to privacy, rather than conferring "constitution-
al status" or the status of "fundamental right" on an interest it
is said to include, in fact presupposes that interest's status as
a fundamental constitutional right. Justice Blackmun, in Roe V.
Wade, stated for the Court: "[The Court's privacy] decisions make
it clear that only personal rights that can be deemed ‘fundamental’
or ‘implicit in the concept of ordered liberty' [within the meaning
of] Palko v. Connecticut (1937), are included in this guarantee of
personal privacy."® That explicit Roe holding has been repeatedly
affirmed by the Court. The Court in Paul v. Davis (1976) stated:
"our...‘right of privacy' cases...deal...with substantive aspects
of the Fourteenth Amendment. In Roe, the Court pointed out that
the...rights found in this guarantee of...privacy must be limited
to those which are ‘fundamental' or ‘implicit in the concept of

ordered liberty' as described in Palko v. Connecticut." (Roe

author Justice Blackmun joined in the majority opinion in Paul v.
Davis.) Similarly, in Paris Adult Theatre I v. Slaton (1973), the
Court stated: "Our...decisions recognizing a right of privacy
guaranteed by the Fourteenth Amendment included ‘only personal

rights that can be deemed "fundamental" or "implicit in the concept
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of ordered liberty."'"' (Justice Blackmun joined in the majority
opinion in Paris.)

A plethora of Court decisions stand for the proposition that
any right that can be deemed as "fundamental" or as "implicit in
the concept of ordered liberty" is, thereby, deemed also as being
implicit in the Fourteenth Amendment's concepts of due process or
liberty, as the case may be.!" The Court in Loving v. Virginia
(1967) stated: "These [anti-interracial marriage] statutes...de-
prive the Lovings of 1liberty without due process of law....The
freedom to marry has long been recognized as one of the vital
[i.e., fundamental] personal rights essential to the orderly
pursuit of happiness by free men."'? similarly, in Wolf v. Colorado
(1949), the Court stated: "The security of one's privacy against
arbitrary intrusion [i.e., unreasonable search or seizure] by the
police - which is at the core of the Fourth Amendment - is basic to
a free society. It is therefore implicit in ‘the concept of
ordered liberty' and, as such, enforceable against the states
through the Due Process Clause."

Can the constitutional right to privacy give to a fundamental
right something that the latter right would not otherwise possess?
It cannot. By virtue of its fundamentality, a fundamental right
possesses a lien on "strict scrutiny analysis". This is the
highest form of constitutional protection any constitutional right
can possess. Furthermore, by virtue of its fundamentality or
status as a constitutional right, a fundamental right could simply
generate any needed zone of privacy.'* Hence, on the Roe Court's
own grounds, the implicit constitutional right to privacy is
superfluous. The Roe Court qualified the constitutional right to
privacy out of existence. It is an empty and useless concept, and

therefore should be banished from the vocabulary of the constitu-
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tional decision-making process. David O'Brien observed: "the
necessity [in Roe] of invalidating the abortion statutes on the
basis of a constitutional right of privacy remains imperceptible.
Justice Blackmun surveyed constitutionally protected privacy
interests in order to conclude that ‘only...rights that can be
deemed fundamental...are included in this guarantee of personal
privacy.'""® 1In Bowers v. Hardwick (1986), the Court ignored the
constitutional right to privacy and addressed the issue presented
there in these simple terms: Does the practice of sodomy by homo-
sexuals qualify as a Fourteenth Amendment fundamental right?%

The Court, in San Antonio School District v. Rodrigquez (1973),

stated: "Skinner applied the standard of close scrutiny ["strict
scrutiny analysis"] to a state law permitting forced sterilization

of habitual criminals. Implicit in the Court's opinion is the

recognition that the right of procreation is among the rights of...
privacy protected under the Constitution. See Roe v. Wade." That
statement was offered in support of Rodriquez's dubious holding
that the criterion of a fundamental right for "strict scrutiny"
purposes is whether the claimed right is explicitly or implicitly

7 Rodriquez is in effect stating

guaranteed by the Constitution.
here that procreation and abortion are fundamental rights precisely
because they are part of the constitutional right to privacy. This
particular interpretation of Roe's right to privacy holding square-
ly contradicts the Paris and Paul Courts' interpretations of the
same.”™ It is double-talk for the Court to state expressly that the
right to privacy can embrace only "given" fundamental rights (Roe
v. Wade), and then to mutter under its next breath that access to
physician-performed abortion is a woman's fundamental right because

it is an aspect of the constitutional right to privacy (Rodriquez,

as well as the dissenting opinions in Bowers v. Hardwick (1986)).%
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Insofar as Rodriquez states that fundamental rights are
implicit in the constitutional text, it is undoubtedly correct.
However, insofar as Rodriquez states that the criterion of a funda-
mental right is whether the claimed right is somehow constitution-
ally guaranteed, it is undoubtedly incorrect. The Rodriquez
majority reasoned that because fundamental rights are constitution-
ally guaranteed, the criterion of whether a claimed right is funda-
mental is therefore whether it is constitutionally guaranteed.
That is the equivalent of arguing that because human beings are
animals, the criterion of humanity is therefore animality. The
Rodriquez fundamental rights criterion derives not from an exercise
in constitutional interpretation, but rather from one more blatant
judicial exercise in predilection. Justice Blackmun necessarily
implied as much in his concurring opinion in Plyler v. Doe (1982).%

The Fifth Amendment provides in part that a person cannot be
held to answer for certain felonies except upon a presentment or
indictment of a grand jury. Yet, in Hurtado v. California (1884),
the Court held that this particular Fifth Amendment right is not
implicit in the due process clause of the Fourteenth Amendment for
the reason that the right, although constitutionally guaranteed
against federal infringement, is not fundamental.?' The fact of the
matter is: the traditional criterion for determining whether a
claimed right is implicit in the concepts of Fourteenth Amendment
due process or liberty is precisely whether the claimed right can
be deemed fundamental.?

Neither the Griswold Court nor the Roe Court cited Skinner in
support of the proposition that the Constitution implicitly guaran-
tees a right to privacy.?® The Rodriquez Court simply rewrote the
Skinner opinion in order to manufacture precedent or support for

Rodriquez's dubious fundamental rights criterion. The Skinner
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Court could not have implicitly held that procreation is a funda-
mental right by virtue of a connection to a constitutional right to
privacy, if only for the reason that the Skinner Court was unaware
of the existence of such a right. Skinner was decided in 1942,
twenty-three years before Griswold (1965).

Given that the Roe Court knew that a fundamental right is
necessarily a éonstitutionally guaranteed right of the highest
order, then why did the Roe Court feel compelled to use the propo-
sition that the right to privacy can include only "established"
fundamental constitutional rights as its lead weapon in making its
so poorly disguised assault on our states' criminal abortion laws?%
There are several reasons.

First, the Court knew that the American people could not be
made to accept the inhuman practice of abortion unless it could be
beautifully packaged. Therefore, the Court conjured up the right
to privacy and all that it suggests: protection against "Big
Brother" and respectable doctors in their white coats. Even pro-
choice doctors admit that abortion is a horrible practice. Dr.
Khalil Tabsh, Chief of Obstetrics at the U.C.L.A. School of
Medicine (as of 1989), stated: "When you do a [second-trimester]
D and E [i.e., a dilation of the cervix, and elimination of the
fetus], it's a gross procedure....You grab the baby and pull the
baby out. You're pulling arms and legs; the baby comes out in
pieces. It's a sickening procedure." Similarly, D and E special-
ist, Dr. James McMahon, stated: in D and E "the fetus is dis-
membered...and removed with forceps....The fetus...[is arranged] so
that...[I] can remove its feet first. Before the skull emerges,
...[I collapse] it by [an] instrument...[and by] extracting its
fluid." It is strange indeed that while the Constitution guaran-

tees such an inhuman practice, it evidently does not guarantee the
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inhumane or malicious destruction of animals. In 1991 in Bakers-
field, california, a man was given a two-year prison sentence for
inhumanely killing his ex-girlfriend's puppy by twisting off its
head. In February of 1993, in Vista, California, a man was given
a one-year county jail sentence for felony animal abuse. He
stomped on his neighbor's ktiten in a fit of anger. The kitten
lost the use of her hind legs. In 1991 in Miami, Florida, two men
were sent to federal prison for maliciously killing an endangered
Key Deer.?®

Secondly, the Court knew that it could not even begin to find
the Texas criminal abortion statute unconstitutional without
employing the doctrine of fundamental rights - strict scrutiny
analysis.?® Prior to Roe v. Wade this doctrine had been employed
only in the context of equal protection analysis. Roe v. Wade marks
the first time the Court applied that doctrine in the context of
substantive due process analysis.

Thirdly, the Court knew that it had to set some limits on the
scope of the right to privacy because, as observed by the Court in
Katz v. United States (1967): "Virtually every governmental action
interferes with personal privacy to some extent."?’

Fourthly, the Court did not want to be accused of employing
the then discredited (but not "justly" discredited) doctrine of
substantive due process analysis. (In Planned Parenthood v. Casey
(1992), the Court affirmed Roe v. Wade expressly on substantive due
process grounds.) This doctrine, in its widest application, holds
that the concepts of due process and liberty, as contained in the
Fifth and Fourteenth Amendment due process clauses, implicitly
include fundamental rights, including those that are neither
explicitly nor implicitly contained in any of the other Amendments

of the Bill of Rights.?® The doctrine is considered discredited,
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not because of any defect inherent in the doctrine itself, but
because of the abuse it has so often received at the hands of a
particular Court majority. (However, the abuse of doctrinal
application can no more negate its valid application than can the
use of factual misrepresentation negate the use of accurate factual
representation.) The essence of this abuse has been that the
justices have used the relatively broad and undefined concepts of
due process and liberty as vessels into which they have injected
their personal views on how certain legal, political or social
issues should be resolved.

Contrary to what Justice Douglas believed, Roe v. Wade repre-
sents nothing more than a very grave misapplication of the valid
doctrine of substantive due process analysis.? In fact, it is
substantive due process analysis compounded. Substantive due
process, after all, involves nothing more than the recognition that
the Fifth and Fourteenth Amendments' concepts of due process and

liberty include certain fundamental rights.3?

Roe v. Wade extended
that recognition to the concept of privacy implicit in the concept

of liberty.

Second Argument
If Fifth Amendment 1liberty does not include a right to
privacy, then it should follow that Fourteenth Amendment liberty
does not include a right to privacy. This is because the content
of liberty in each of these amendments is identical. The Court in

Ingraham v. Wright (1977) and Paul v. Davis (1976), stated, respec-

tively: "The Due Process Clause of the Fifth Amendment...[was] in-
corporated into the Fourteenth [Amendment]";31 and: "The Fourteenth

Amendment(['s] [due process clause] imposes no more stringent
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requirements upon state officials than does the Fifth upon their
federal counterparts."3?

The Fifth Amendment is a specific constitutional guarantee.
However, in Paul v. Davis (1976), the Court stated: "There is no
‘right of privacy' found in any specific [Bill of Rights] guaran-
tee."® paul v. Davis, then, stands for this proposition: Fifth
Amendment liberty does not include a right to privacy. The Court
in Griswold v. Connecticut (1965) implied as much: "“The Fifth
Amendment in its Self-Incrimination Clause enables the citizen to
create a zone of privacy which government may not force him to
surrender to his detriment."3 Had the Griswold Court thought that
Fifth Amendment liberty includes a right to privacy, then that
Court would not have strained to look to the Fifth Amendment right
against self-incrimination as a source of the right to privacy.
The right against self-incrimination obviously does not protect
what an individual may know, or an individual's inner feelings or
thoughts, such as malice and specific intent. It only prevents
proof of them through non-immunized, incriminating, testimonial

compulsion. That, and not privacy, is its real concern.3

Third Argument

This argument is directed at Griswold's privacy theory.
Preliminarily, legal commentators have never been impressed with
the Griswold privacy theory. Law professor Russell W. Galloway
observed: "Justice Douglas in Griswold claimed that the right of
privacy was an emanation from the First Amendment...[and from]
several other constitutional provisions. But Douglas' reasoning
has been written off by most scholars as a blue-smoke-and-mirrors
effort to avoid the appearance of inventing constitutional

rights, 136
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In Katz v. United States (1967), Katz argued that governmental
eavesdropping on his telephone conversation in a public telephone
booth violated his right to privacy as guaranteed by the Fourth
Amendment. Although the Katz Court held that such eavesdropping
violated the Fourth Amendment, that Court, nevertheless, flatly re-
jected the argument that the Fourth Amendment, or any of the other
Bill of Rights amendments or combination of such amendments, can
give rise to an operating, independent or composite constitutional

right to privacy:

The Fourth Amendment cannot be translated into
a general constitutional ‘right to privacy'.
That amendment protects individual privacy
against certain kinds of governmental intru-
sion, but its protections go further, and
often have nothing to do with privacy at all.
Other provisions of the Constitution protect
personal privacy from other forms of govern-
mental invasion. [Court's footnote]: Virtually
every governmental action interferes with
personal privacy to some degree. The question
in each case is whether that interference vio-
lates a command of the United States
Constitution.¥

Justice Stewart, the author of the Katz opinion, stated the

following in his concurring opinion in Roe v. Wade: “There is no
constitutional right of privacy, as such [citing Katz]."*®

The Third Amendment may express a concern for domestic tran-
quility or privacy.® However, such privacy is protected from only
a very specific form of governmental action: quartering of
soldiers in a person's home (1) when the nation is not at war, and
the person has not consented to the quartering, and (2) when the

nation is at war, but a federal law has not been enacted that

authorizes the particular quartering. Given the absence of any
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real connection between governmental quartering of soldiers in a
person's home and governmental prohibition of physician-performed
abortion, it is clear that the Third Amendment lends no support to
a composite or independent right to privacy, let alone to a right
to privacy that is broad enough to include physician-performed
abortion.

The Fifth Amendment, unlike the Fourth Amendment, is not con-
cerned with privacy at all. The Court, in United States v. Nobles
(1975), stated: "‘The purpose of the relevant part of the Fifth
Amendment is to prevent compelled self-incrimination, not to pro-
tect private information. Testimony demanded of a witness may be
...private..., but unless it is...protected by the Amendment, [or
by some other rule of evidence],...it must be disclosed.'"0

The fatal flaw in the Griswold privacy theory is that zones or
penumbras of privacy are systematically severed from their consti-
tutional qualifiers and then patched together to form a composite
or independent constitutional right to privacy. The Griswold
approach to the inference of a constitutional right is mechanical
to say the least; but as expounded by the Court in Faretta v.
California (1975): "The inference of [constitutional] rights is
not, of course, a mechanical exercise....An implied right must
arise independently from the design and history of the constitu-
tional text."¥

It is no more legitimate to infer a composite right to privacy
from the fact that the Bill of Rights protects certain aspects of
privacy from specific forms of governmental intrusion than it is to
infer a composite right to civil liberty from the fact that the
Bill of Rights protects specific civil liberties.

The purpose of each penumbra of privacy is to give life and

substance to the particular right in the Bill of Rights that gener-
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ated the particular penumbra of privacy.*? Since each penumbra does
its job here, there is no necessity for these privacy penumbras to
unite. Also, the inclusion of physician-performed abortion under
this unification-of-penumbras-of-privacy process does not add "life
and substance" to the rights of free speech, freedom from unreason-
able searches and seizures, and freedom from compelled self-incrim-
ination. Hence, any attempt to establish a nexus or natural
relationship between the Griswold privacy theory and a woman's
interest in physician-performed abortion must fail.

Roe made no real attempt to demonstrate the existence of a
natural connection between the right to privacy and a woman's
claimed interest in undergoing a physician-performed abortion. All
that Roe says on this subject is that state-prohibition of phy-
sician-performed abortion may or might impose detriment on some
women.*® Being drafted inflicts detriment on draftees. After all,
they could gét killed in war. Yet freedom from being drafted is

not protected by the right to privacy. Furthermore, Roe holds that

a woman's right to an abortion is not even contingent upon a

showing of detriment.

Fourth Argument

This argument is directed at Griswold's, fraternal twin
privacy theory.%

If the First, Third, Fourth and Fifth Amendment penumbras or
zones of privacy, whether considered severally or jointly, cannot
form a composite right to privacy, then neither can the zones of
privacy generated by the complementary constitutional rights to
marry, procreate and rear children. The proper exercise of these
complementary rights certainly requires a zone of privacy or free-

dom from governmental intrusion. However, such privacy does not,
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and need not, have its source in a composite right to privacy. The
Court, in Zablocki v. Redhail (1978) implicitly conceded as much
when it pointed out that several Court decisions state that the
complementary rights to marry, to procreate and to rear children
are fundamental liberties, and therefore are part of the very
essence of the scheme of ordered liberty. However, the Zablocki
Court stated also the following: "More recent decisions have
established that the right to marry is part of the fundamental
‘right of privacy' implicit in the Fourteenth Amendment's Due
Process Clause."®® 1Is the Zablocki Court implying here that, but
for the constitutional right to privacy, there would be no
constitutionally guaranteed rights to marry, to procreate and to
rear children? The Zablocki Court is not implying so unless the
Zablocki Court is impliedly rejecting the prior Court decisions
that state that these complementary rights stand on their own as
fundamental rights. (And if the Zablocki Court is implying so,
then obviously these rights cannot be the source of a constitution-
al right to privacy!) Regardless of how the Zablocki Court would
want to rewrite the Court's extant decisions dealing with these
complementary rights, this fact remains: None of those decisions
relied upon a right to privacy.

An attribute, almost by definition, has no existence indepen-
dent of the entity in which it exists. (Size, weight, shape and
texture, for example, are attributes of material objects.)
Constitutional privacy is simply an attribute of a given constitu-
tional right. The Zablocki Court would, in effect, take an
attribute of certain rights and convert it into the very source of
those rights.

It degrades the complementary rights to marry, to procreate

and to rear children if one argues that those rights depend upon a
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right to privacy for their full or proper exercise. Since these
rights are fundamental, they can, if need be, simply generate a
zone of privacy. They can do this for precisely the same reason
that the First Amendment rights of free speech and peaceful
assembly are able to generate a right of free-speech association,
which includes the right to associate in private or not to be
compelled to disclose one's free-speech associations to the govern-
ment. The reason this free-speech right is able to do this is
because a constitutionally guaranteed right appropriates to itself
whatever means are essential to effectuate the full extent of its

constitutional status.%

Fifth Argument

The Ninth Amendment, which operates only against "federal
action", states: "The enumeration in the Constitution of certain
rights shall not be construed to deny or disparage others retained
by the people.™

The idea that the Ninth Amendment implicitly guarantees the
"unenumerated, retained rights" referred to, but not set forth or
even identified in that Amendment, is currently popular in some
legal circles.*” There is, however, no getting around the simple
fact that it does not follow that, because the Ninth Amendment
"refers" to "unenumerated, retained rights", therefore, either the
Ninth Amendment or some other Bill of Rights amendment guarantees
these unenumerated, retained rights against infringement by the
Federal Government. Justice Douglas, in his concurring opinion in

Roe's companion case Doe v. Bolton (1973), stated: "The Ninth

Amendment obviously does not create [guarantee] federally enforce-

able rights. "
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The Court, in Richmond Newspapers, Inc. v. Virginia (1980),
implied (1) that Ninth Amendment unenumerated retained rights are
limited to those rights that are necessary to effectuate rights
enumerated in the Bill of Rights, and (2) that the purpose of the
Ninth Amendment is to refute the contention that the sole criterion
of whether a claimed right is constitutionally guaranteed is
whether it is explicitly set forth in the Constitution or Bill of
Rights.% Neither the text of the Ninth Amendment, nor its legisla-
tive history supports either of these Richmond contentions.?

The Ninth Amendment neither serves to acknowledge the exist-
ence of certain rights implicit in the rights enumerated in the
Bill of Rights, nor serves as an independent source of constitu-
tionally guaranteed rights. The amendment serves simply to inform
the federal government that the rights explicitly and implicitly
set forth in the preceding eight amendments of the Bill of Rights
do not necessarily set forth all of the rights "retained by the
people".

It may be that many of the rights to which the Ninth Amendment
refers (probably: (1) inalienable rights as defined by 18th-cen-
tury natural law principles, (2) rights "long recognized at the
English common law as essential to the orderly pursuit of happiness
by free men", and (3) certain rights guaranteed in the original
constitutions of the states that ratified the Constitution)?®' are
implicit in some of the Bill of Rights guarantees. It may be also
the case that all of these "unenumerated, retained rights" are
implicitly guaranteed by Fifth and Fourteenth Amendment due process
clauses. However, if these rights are so guaranteed, it is not
because the Ninth Amendment refers to them.

Our constitutional scheme of government certainly forbids the

federal government from infringing upon Ninth Amendment "unenumer-
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ated retained rights". However, as the Tenth Amendment implicitly
affirms, the reason is because the federal government can operate
only within the means of its constitutionally delegated powers.>?
The Ninth Amendment clearly implies that a power to infringe on the
exercise of these "unenumerated retained rights" has not been
delegated to the federal government. Hence, it would be an
unconstitutional act (which the Court would have the legitimate
power to strike down as being unconstitutional) for the federal
government to infringe upon these "unenumerated retained rights".
The reason, however, is not because the Ninth Amendment "“guaran-
tees" them against federal infringement, but is precisely because
the Constitution does not delegate to the federal government the
power to infringe upon them.®® An additional or independent reason
would come into operation here if the particular right infringed
upon is also implicit in a particular Bill of Rights provision,
such as the Fifth Amendment's due process clause.

Even assuming that the Ninth Amendment "guarantees" certain
rights, including a right to privacy, it would not follow from that
fact alone that the Fourteenth Amendment guarantees those same
rights. Although the rights protected by the Fourteenth Amendment
due process clause are not necessarily limited to, or defined by,
those rights explicitly or implicitly contained in the Bill of
Rights amendments; they are, nevertheless, limited to those rights
that can be deemed "fundamental or implicit in the concept of
ordered liberty".%

Did the English common law recognize a right to privacy?
Viewed from the perspective of the English common law, the answer
is an unqualified "no". A privacy right, if it existed there, must
have been very private indeed. To date, no legal scholar, in

searching there, has been able to locate a right to privacy.®
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Consider the following picture of 17th century, English family and

social life:

The adult male was head of the household
with, in theory, near absolute power over his
wife, children and servants. This hierarchical
concept, which emphasized obedience to the
male master, was supported by the state, who
saw it as a microcosm of the nation's obedi-
ence to the King, and by the cChurch as a
manifestation of the Fifth Commandment [i.e.,
"Honor your father and your mother."]. In
practice this authority was supervised, and
often curbed, by the active interference of
the community in almost every aspect of family
and economic life. There was no privacy. This
was an alien concept. Every aspect of family
life was subject to public scrutiny and ame-
lioration, either informally through popular
pressure, or through the formal channels of
the secular and ecclesiastical jurisdictions
activated through 1local tithingmen, consta-
bles, or church-wardens. The community inter-
vened when its concept of social harmony was
endangered., ¢

One could, of course, sift through the English common law and
find isolated instances of rights that show a concern for what, in
modern terms, could be described as privacy.”’ However, if one were
to claim that these isolated privacy findings add up to a composite
or general common law right to privacy, then such a claim would
suffer from essentially the same flaws inherent in the Griswold
privacy theory. Yet, even if some very imaginative constitutional
scholar discovers a general common law right to privacy, there is
no way such a scholar will be able to argue credibly that at common

law this right to privacy extended to induced abortion.?33
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Conclusion to PART I

The State of Texas argued in Roe that Texas has a "compelling
interest" in outlawing induced abortion from the moment of concep-
tion, because a human being begins his or her existence as the same
at conception. The Court responded in part: "We do not agree that
by adopting one theory of life Texas may override the rights of the
pregnant woman that are at stake."® That statement is not only
highly misleading®® but also hypocritical. The Roe Court overrode
the State's concededly legitimate and important interest in
protecting prenatal human life simply by adopting one or more
privacy theories.

The Court, in Eisenstadt v. Baird (1972), in what may have
been an attempt to manufacture constitutional support for the Roe

61 jssued this dictum: "If the right of privacy means

decision,
anything, it is the right of an individual, married or single, to
be free from unwarranted, governmental intrusion into matters so
fundamentally affecting a person as the decision whether to bear or
beget a child."®® Well, in Roe the Court proved that the constitu-
tional right to privacy is meaningless.

The conclusion is inescapable that the Roe Court, in its
passion to add a new star (a woman's right to undergo a physician-
performed abortion) to our constitutional constellation, unknowing-
ly established the nonexistence of the very constitutional right
(the right to privacy) to which the Court sought to 1link this
claimed abortion right. Many persons will find this unintended
consequence of Roe difficult to accept. Thomas Huxley insightfully
observed: "There is no sadder sight in the world than to see a

beautiful theory killed by a brutal fact."
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PART II

The Status of the Fetus and the Status of Abortion

Under the English Common Law as Criteria of

Due Process Clause Persons and of Fundamental Rights

The Roe Court, in the course of arriving at its decision,
formed the following conclusions regarding the status of induced
abortion under (1) the English common law, (2) colonial American
law, and (3) the laws of the states and territories of the United
States up to approximately the mid-nineteenth century (and note
here that the Court, in arriving at these conclusions, is implicit-

ly adopting the following "untrue" proposition):

At common law, a person enjoyed the right
to engage in any act that was not recognized
there as an indictable offense.

At common law, abortion performed before
"quickening"- the...[pregnant woman's initial
perception of the] movement of [her] fetus in
utero...was not an indictable offense....

+++.+.A recent review of the common-law
[abortion] precedents [by Cyril Means]...makes
it now appear doubtful that [post-quickening,
induced abortion] was...a common~law crime....

The American law: In this country, the
law...[on induced abortion] in all but a few
states until mid-19th century was the preex-
isting English common law....

It is thus apparent that at common law,
[in colonial America, and in this country,
from the time] of the adoption of our Consti-
tution [to]...throughout the major portion of
the 19th century,...a woman enjoyed a sub-
stantially broader right to terminate a preg-
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nancy than she does in most states today. At
least with respect to the early stage of preg-
nancy [the pre-quickening stage], and very
possibly without such a limitation, the oppor-
tunity to make this choice was present in this
country well into the 19th century.'

It was in light of the above conclusions that the Court, in
the course of concluding its Roe opinion, remarked that its
"holding...is consistent with the...[status of the fetus and of
induced abortion at]...common law."?

Never in the history of American jurisprudence, which in large
measure is derived from the common law, has a part of the common
law been more misrepresented than in Roe v. Wade.® Hannah Arendt
observed that "‘the power of the modern state makes it possible for
it to turn lies into truth by destroying the facts which existed
before and by making new realities to conform to what until then
had been ideological fiction.'"® The Roe Court, in drawing the
foregoing conclusions, imitated "the power of the modern state".
The Roe Court knew that the principle of the sacredness and
inviolability of innocent human life has always been recognized as
the cardinal principle and centerpiece of English-American law.’
However, that Court knew also that if it acknowledged that the
history and.tradition of English-American law demonstrates the
repeated application of that principle to the conceived unborn,
then the Court, in withdrawing the application of that principle to
the conceived unborn, would be undermining the very foundation of
English-American law.®

It is bad enough when the Court ignores legal history relevant
to a particular constitutional issue because that history will not
provide a way to where the Court is bound and determined to go with

the issue.” It is worse yet when the Court, or some of its members,
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when not in a position to get away safely with ignoring such
history, or with rewriting it without an informed 1legal world
laughing at the rewrite, attempt to denigrate such history.® But
it is unpardonable when the Court rewrites that history so that it
provides the way to where the Court is determined to go. The Roe
Court's employment of such a tactic proves that the Court felt a
need to have history on its side in order to forestall the accusa-
tion that Roe is a lawless decision, because it is wrought from
nothing more than the injection into the Constitution of the priv-
ate or personal view that the compulsory legalization of abortion
"is necessary for the emancipation of women".’

The Roe Court would have a person believe that it was simply
restoring to women of the United States their fundamental, common
law liberty to rid themselves of unwanted pregnancies, which had
been reluctantly abolished by our various state and territorial
legislative bodies through the enactment of criminal abortion
statutes during the course of the 19th century. According to the
Roe Court, those 19th-century statutes were designed not to safe-
guard prenatal life (whether actual or potential), but rather only
to protect women from the then perceived dangers of abortion, and
particularly, surgically performed abortion. The Court in Roe and

in Roe's companion case, Doe v. Bolton, stated, respectively:

"parties challenging state abortion laws...claim that most state
[criminal abortion] laws were designed solely to protect the woman.
There is some scholarly support for this view [citing Means' abor-
tion articles]...The few state, [appellate court decisions that
have discussed this question also support this view]"; and: "a
century ago...any abortion procedure was dangerous for the woman.
To restrict the legality of...abortion to [when]...necessary...[to
preserve] the woman's life was only a natural conclusion in the
exercise of the legislative judgment of that time."'0
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The idea the Court was desperately attempting to plant here is
that the existence of those 19th-century, state and territorial
criminal abortion statutes does not, in principle, undermine the
claim that a woman's interest in having access to physician-per-
formed abortion is her fundamental right. According to the Court,
during the course of the 19th century, a relatively safe and
effective abortion procedure would have been developed and made
available to women in the United States, then our 19th-century,
state and territorial legislative bodies would not have felt
morally obligated to abolish or severely restrict a woman's there-
tofore recognized, common law right to obtain a "pre-quickening",
if not also, a "post-quickening" abortion.!

The idea is rootless on no less than four grounds. The first
is: given the traditional definition of medicine as "‘the practice
of studying derangements of health, the means of preserving and
restoring the latter, and of curing the former,'"'? then implicit
in such an idea is the idea that our 19th-century legislative
bodies viewed pregnancy (whether wanted or unwanted) as some sort
of illness or disease. However, they did not. Jennifer Tachera
observed: "For thousands of years, babies were delivered at home
with the help of midwives. Pregnancy was not considered an illness
or disease, and physicians were not called unless there were com-
plications.""”® More specifically, the American physician Samuel
Bard, in his A Compendium of the Theory and Practice of Midwifery
(1808), stated:

Provident nature is wonderfully kind to
pregnant women, and when she is properly con-
sulted, attended to, and obeyed from the be-
ginning; not weakened by excess of any kind;
nor thwarted and put out of her course by pre-
posterous mismanagement in her progress, will,
nine hundred and ninety-nine times out of a
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thousand, carry her votary safely through all
the wonderful changes of this eventful
period."

Similarly, the English physician William Montgomery, in his An

Exposition of the Signs and Symptoms of Pregnancy (1837), stated:

Pregnancy...[is not] a state of disease, but
...one in which a great temporary alteration
takes place in the condition of particular
functions, not however of such a kind or to
such a degree, as could with propriety be con-
sidered as constituting disease. On the
contrary, ...several of the functional derange-
ments naturally accompanying that condition
are subservient to new but healthy actions
necessarily associated with its favorable
progress....Indeed, I think we have sufficient
evidence to justify the belief that pregnancy
acts in a great degree as a protection against
the reception of disease.®

The second ground is: the idea conveniently overlooks the
fact that several of these same 19th-century legislative bodies
enacted statutes that made it a criminal offense to use, sell, or
advertise for sale artificial contraceptive devices. In the

Connecticut case of State v. Nelson (1940), the following was

noted: "Since 1873 when Congress passed...[The Comstock Act],
which included prohibition of the mailing or importation or
furnishing of contraceptives, at least twenty-six states have
passed laws related to birth control. Of these, eight, including
Connecticut and Massachusetts, attempt complete suppression."®
The third ground is: The idea implicitly contains the false
presupposition that America's 19th-century medical profession would

not have hesitated to abandon a tenet of the Hippocratic Oath: "I

will neither give a deadly drug to anybody if asked for it, nor
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will I make a suggestion to this effect. Similarly, I will not
give a woman an abortive remedy." The truth of the matter is, and
the Roe Court expressly acknowledged as much: it was largely in
response to the 19th-century, American physicians' campaign to out-
law induced abortion, that each of our 19th-century, state and
territorial, legislative bodies either originally enacted a
criminal abortion statute, or amended, revised or supplemented one
or more of its extant, criminal abortion statutes. The central
theme of this physicians' campaign was not that deliberately
performed abortion often poses a serious threat to the life and
health of pregnant women, but rather that actual human life begins
at conception; and, therefore, induced abortion, at whatever stage
of gestation it is done, involves the destruction of innocent human
life.¥

Furthermore, and this is the fourth ground, there is good
reason to believe that 19th-century medical communities held the
opinion that surgical abortion, when performed by a competent
surgeon, was not necessarily 1life-threatening to the pregnant
woman. Paris and Fonblanque in their Medical Jurigprudence (1823),
stated: "It is hardly necessary to remark that...[a surgical
abortion] operation, unless performed by a skillful surgeon,
will...endanger the life of the female."'8

If it is true that a century ago virtually every invasive
surgical procedure was medically recognized as dangerous to the
patient, then why did not any of our state's or territorial
legislative bodies refrain from outlawing every form of body-cavity
surgery not medically recognized as necessary to save the patient's
life? Those bodies outlawed only surgical abortion; why? The
common sense answer is that those bodies did not regard the human

fetus as some kind of disease in a woman's womb, but regarded it as
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an actual or potential human life, and therefore as worthy of the
law's protection.

Some persons may want to argue that those legislative bodies
realized that unmarried, pregnant women and married women who
became pregnant in the course of committing adultery, have incen-
tives or pressures to undergo life-threatening surgical abortions
that are not presented to patients considering other forms of life-
threatening, body cavity surgery. Therefore, or so the argument
continues, these pressures "would justify isolating the abortion
decision and prohibiting it except when strictly necessary" to save
the pregnant woman's life. The problem with this argument is that
it overlooks the fact that these pressures would have been exerted
upon the pregnant woman, and not upon the person or doctor who
would have been asked to perform or induce the abortion. However,
under many of our states' 19th-century, criminal abortion statutes,
the pregnant woman who submitted to a criminal abortion was
exempted from prosecution. The rationale behind this exemption was
not consideration for the woman's plight, but rather to facilitate
successful abortion prosecutions.

Reasonable minds cannot differ with the conclusion that one of
the main purposes of virtually each of the criminal abortion stat-
utes (or statutory, criminal abortion schemes) that were enacted by
the states and territories of the United States during the nine-
teenth century was the safeguarding of the human embryo and fetus.
The only matter over which reasonable minds might differ here is
which of the following two groups of observations is more irrespon-
sible: (1) the Roe-Bolton observations that these 19th-century,
criminal abortion statutes were designed for the protection of
women, and not for the protection of prenatal human life (whether

actual or potential), or (2) these shoot-from-the-hip, appeal-to-
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prejudice observations of constitutional law professor Laurence

Tribe:

The dozens of abortion laws rendered invalid
by Roe v. Wade were enacted in the...nine-
teenth century largely to keep women in their
place. The first recorded convention [in
America] on women's rights was held in 1848,
and the following two decades were the most
active period in the struggle for women's
rights until modern times....In the final
decades of the last century, abortions were no
longer merely a solution to illegitimate or
adulterous pregnancies; they were sought by
"respectable" women as a means of limiting
family size - an obvious rebellion against the
homemaker role industrial society sought to
impose upon them....Finally, the medical pro-
fession took the lead in lobbying to outlaw
abortion, but apparently not primarily because
the procedure was dangerous....The major
motivation of Victorian physicians seems to
have been the desire to suppress competition
by midwives and the other irregular practi-
tioners ["backstreet abortionists", "quacks"
and those who engaged in unethical or unli-
censed practices of medicine] who performed
most abortions and who were predominantly
female.?

Tribe conveniently fails to mention several pertinent facts
here. One fact is that throughout the history of humankind,
"respectable women" have committed virtually every serious crime
known to law. Another fact is (and Tribe has recently conceded as
much): the legalization of abortion was not on the agenda of the
19th-century women's movement in the United States. Neither
respectable, nor disrespectable, women in 19th-century United
States sought to make abortion legal.?’

Assume for the moment that Tribe could somehow prove the

validity of the dubious (if not self-contradictory) premise that
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19th-century, United States physicians lobbied then-existing state
and territorial legislatures for more stringent laws against
abortion with the secret or ulterior motive of securing their own
economic well-being by discouraging or monopolizing the practice of
abortion. The fact would remain: Tribe could not, short of
examining the diaries of the members of those legislatures,
demonstrate that what motivated those legislatures was a desire to
help physicians realize their secret goal here. Even if Tribe
could make such a demonstration, it would be irrelevant. What
matters is: legislative "purpose", not legislative motive. For
example, the Court, in Westside Community Schools v. Mergens
(1990), stated: "Even 1if some legislators were motivated by a
conviction that religious speech in particular was valuable and
worthy of protection, that alone would not invalidate the act,
because what is relevant is the legislative purpose of the statute,
not the possibly religious motives of the legislators who enacted
the law."? wWhat motivates a particular legislator to vote for a
particular law is no more relevant to determining the purpose of
that law than is what motivated voters to elect that legislator.
Recently, Tribe has conceded that "protection of prenatal
life" was the primary motivation behind the 19th-century, American
physicians' campaign to eradicate abortion. However, he still
refuses to acknowledge that "protection of prenatal life" (whether
actual or potential) was a purpose of any of the 19th-century,
state and territorial, criminal abortion statutes. This is not
surprising. If Tribe acknowledged as much, then he would be forced
to acknowledge also that the Roe Court erred in holding that a
woman has a "fundamental right" to undergo a physician-performed
abortion.?
Tribe has not attempted, and the Roe Court did not attempt, to

set forth and document a reason or reasons why our 1l19th-century,
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state and territorial, legislative bodies would not have been
concerned with safeguarding the conceived, unborn product of human
conception because of what that product will soon become, if it is
not already: an existing or actual human being. 1In fact, the Roe

Court substantially documented the opposite here:

Logically, of course, a legitimate state
interest in...[the safeguarding of the unborn
product of human conception] need not stand or
fall on acceptance of the belief that life be-
gins at conception [i.e., that a human being
begins his or her existence as the same at
conception] or at some other point prior to
live birth. In assessing the State's inter-
est, recognition may be given to the less
rigid claim that as long as at least potential
life is involved, the State may assert [legit-
imate and important] interests beyond the
protection of the pregnant woman alone.?

The only attempt at such documentation is the following appeal

to anti-Catholic bigotry offered by Cyril Means:

[Who could believe that] a passel of Protes-
tants in nineteenth Century [English] Parlia-
ment and [the 19th-century] Legislatures [of
the states and territories of the United
States] were eagerly embracing the latest
metaphysical speculations concerning immediate
animation then becoming current in the schools
of moral theology of contemporary Rome....

our Protestant forbears, of course, did
not intend to enact anybody's metaphysics (not
even their own) into their penal codes. They
did intend - and this was all they intended -
to protect the health and lives of women with
unwanted pregnancies from damage and destruc-
tion by abortion....®
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Means conveniently neglected to point out here that this 19th-
century, Catholic, theological movement towards acceptance of the
idea of immediate animation (i.e., the idea that the human soul is
infused not at fetal formation [mediate animation], but rather at,
or during, the process of conception) was spearheaded by the late
18th-century and 19th-century position of medical science: that
existing or actual human life begins at conception. It was the
advancement of that position by medical men and medical associa-
tions that was largely responsible for the original enactment and
subsequent revision of criminal abortion legislation in 19th-
century England and in the United States.®

It will be demonstrated conclusively that one of the main
purposes of virtually each of the original abortion statutes
enacted in the states and territories of the United States in the
nineteenth century was the safequarding of the human embryo or
fetus. Now, given that purpose here, then the same is highly
relevant to establishing that: (1) a woman's interest in undergo-
ing a physician-performed abortion does not qualify as a fundamen-
tal right; (2) the human fetus (probably also the human embryo)
qualifies as a due process clause person; and (3) the State's
interest in safeguarding the human embryo and the human fetus is
"compelling" independent of whether or not the human embryo and
human fetus qualify as Fourteenth Amendment persons.?

The status of deliberately performed abortion and the status
of the embryo and the human fetus in the womb under the English
common law, in addition to being relevant to determining the
purposes of our state's, 19th-century, criminal abortion statutes,28
were highly relevant to the proper resolution of the following two
pivotal issues in Roe: (1) are the human embryo and human fetus
properly deemed persons within the meaning of the word "person"

contained in the due process clause of the Fourteenth Amendment;
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and (2) is a pregnant woman's interest in undergoing a physician-
performed abortion properly deemed a fundamental right?

The Roe Court answered '"no" to the first question, and
answered "yes" to the second question. Had the Roe Court answered
"yes" to the first question, or "no" to the second question, then
the Roe Court would have held that a woman's interest in undergoing
a physician-performed abortion is not guaranteed by the due process
clause of the Fourteenth Amendment. Why would that have been the
case? The answer is that the Roe Court expressly so stated in
reference to the first question,? and implicitly so stated in
reference to the second question. Regarding the second question,
there are two forms of substantive due process analysis: "rational
basis analysis" and "strict scrutiny analysis".3® The latter comes
into operation only when governmental action more than incidentally
infringes on the exercise of an individual's, non-economic based,
fundamental right. There exists here an almost conclusive presump-
tion, which the government bears the burden of rebutting, that the
governmental action complained of is unconstitutional.3!' However,
under "rational basis analysis", the challenged governmental action
is presumptively constitutional. To overcome this presumption the
challenger must demonstrate that the governmental action complained
of is not "‘rationally related to furthering a legitimate govern-
mental interest.'"? sSince the Court in Roe expressly acknowledged
that the State's interest in safeguarding the unborn product of

3 and since

human conception is legitimate beginning at conception,
State~prohibition of induced abortion obviously serves that
legitimate interest; it follows that State-prohibition of induced
abortion would pass muster under rational basis, substantive due
process analysis.

The English common law has been called a "wellspring of con-

stitutional interpretation".3 The Court in Smith v. Alabama (1888)
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stated: "The interpretation of the Constitution of the United
States is necessarily influenced by the fact that its provisions
are framed in the language of the English common law, and are to be
read in the light of its history."® In the case of Plyler v. Doe
(1982), the Court quoted with approval the following observation of
Justice Field: "‘The term person, [as] used in the Fifth Amend-
ment, is broad enough to include any and every human being within
the jurisdiction of the republic."¥ Now given (1) the validity of
these Smith Courts' and the Plyler Courts' observations, and (2)
that whatever or whoever can qualify as a Fifth Amendment, due
process person, qualifies also as a Fourteenth Amendment, due
process clause person,y'then, if it could be demonstrated that at
common law, it was received opinion that the "formed human fetus"
is an existing human being that is protected by the common law, it
should follow that the formed human fetus is legitimately recog-
nized as a Fourteenth Amendment, due process clause person.38
According to the Court, fundamental rights represent that
class of rights that the English-American system of jurisprudence
has traditionally regarded as of the very essence of the concepts
of justice and ordered liberty.’® They are part of the very struc-
ture of society, and represent those principles of justice and
liberty "‘which lie at the base of all our civil and political in-
stitutions.'"® They inhere "in the very idea of free government
and...[are] the inalienable right[s] of a citizen of such a govern-
ment." They are "‘those rights...for the establishment and protec-
tion of which organized government is instituted,...[for] which the

1v4 and of which govern-

state governments were created to...secure,
mental "interference with,...would frustrate the purposes of the
formation of the Union."*? They occupy "a position fundamental to
the concept of our Federal Union [and are] a necessary concomitant
of the stronger Union the Constitution created".4* They "‘have at
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all times been enjoyed by the citizens of the several states which
compose this Union from the time of their becoming free, indepen-
dent, and sovereign.'"* They are "those intrinsic human rights,
as they have been understood in ‘this Nation's history and
tradition.'"4 They are "enéhrined in the history and the basic
constitutional documents of English-speaking peoples," and they
include those rights "long recognized at common law as essential to
the orderly pursuit of happiness by free men."%

How, then, does the Court determine if a claimed right quali-
fies as fundamental under the foregoing definitions or criteria of
a fundamental right? The Court decides if the following question
can be answered in the affirmative: Does an examination or review
of the "traditions and collective conscience of the English-
American peoples" reveal that these people have regarded the
claimed right as basic to their concepts of justice or ordered
liberty? Justice Goldberg, in his concurring opinion in Griswold

V. Connecticut (1965), stated: "In determining which rights are

fundamental, judges...must look to the ‘traditions and [collective]
conscience of our people' to determine whether a principle [or a
claimed right or rule] is ‘so rooted [there]...as to be ranked as
fundamental. ' "¢

What source or sources does the Court look to in order to
ascertain the "collective conscience" of the English-American
people concerning the claimed right? The chief source has always
been the laws under which the English~American people have chosen
to conduct the way they live in society. The Court, in Snyder v.
Massachusetts (1934), stated: "The Constitution and statues and
judicial decisions of the Commonwealth of Massachusetts are the
authentic forms through which the sense of justice of the People of
that Commonwealth expresses itself in law."*® similarly, the Court

in Sstanford v. Kentucky (1989) stated: "‘First' among the ‘"objec~
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tive indicia that reflects the public attitude toward"'...[recog-
nition of the claimed right] are statutes [on the subject] passed
by society's elected representatives."%

The Court in Bowers v. Hardwick (1986), in the course of
holding that the practice of homosexual sodomy is not a fundamental

right, observed:

Sodomy was a criminal offense at common
law and was forbidden by the laws of the
original 13 states when they ratified the Bill
of Rights. In 1868, when the Fourteenth Amend-
ment was ratified, all but 5 of the 37 states
in the union had criminal sodomy laws. In
fact, wuntil 1961, all 50 states outlawed
sodomy, and today, 24 states and the District
of Columbia continue to provide criminal pen-
alties for sodomy performed in private and
between consenting adults. Against this back-
ground, to claim that a right to engage in
such conduct is "deeply rooted in this Na-
tion's history and tradition" (so as to be
ranked as "fundamental"] or "implicit in the
concept of ordered 1liberty" is, at best,
facetious.?>®

The fundamental rights methodology employed by the Court in
Bowers is now, and was then, well established; and the dissenters
in Bowers (Justices Blackmun, Marshall, Brennan, and Stevens) have

not hesitated to employ it. For example, Roe author Justice

Blackmun in his concurring opinion in McKeiver v. Pennsylvania
(1971) (which holds that Fourteenth Amendment due process does not
guarantee trial by jury in juvenile delinquency proceedings),

observed:

"The fact that a practice is followed by
a large number of states...is plainly worth
considering in determining whether the prac-
tice ‘offends some principle of justice so
rooted in the traditions and conscience of our
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people as to be ranked as fundamental.'" It
is therefore of more than passing interest
that at least 28 states and the District of
Columbia by statute deny the juvenile a right
to a jury trial in cases such as these. The
same result is achieved in...[five additional]
states by judicial decision.®

Justice Blackmun's foregoing McKeiver observations, when
juxtaposed with his statement in Roe v Wade that the right to
privacy can include a particular right only if that right can be
deemed fundamental (independently of the right to privacy), will
cause reasonable and unbiased persons to utter sighs of disbelief
in considering the following remarks made by Justice Blackmun in

his dissenting opinion in Bowers:

This case is no more about "a fundamental
right to engage in homosexual sodomy," as the
Court purports to declare, than Stanley v.
Georgia (1969) was about a fundamental right
to watch obscene movies, or Katz v. United
States (1967) was about a fundamental right to
place interstate bets from a telephone booth.
Rather, this case is about "the most compre-
hensive of rights and the right most valued by
civilized men," namely, “the right [to privacy
or] to be let alone". I believe we must ana-
lyze respondent Hardwick's claim in light of
the values that underlie the constitutional
right to privacy.??

Justice Blackmun is the very justice who proclaimed for the

Court in Roe v. Wade that the Court's privacy decisions make it

clear that the values or rights that underlie the right to privacy
are limited to those that can be independently deemed as "fundamen-
tal"™ or "implicit in the concept of ordered liberty".®® Recently,
(May 7, 1991) in California, in a Claremont College Graduate School

forum on the Bills of Rights, Justice Blackmun stated that "he be-
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lieved the [Bower] Court ‘decided on the result they wanted and
then went after it.'" One could reasonably conclude here not only
that Justice Blackmun mistook the Roe majority for the Bowers
majority, but also that Justice Blackmun's public announcement in
the late 1970's, stating that henceforth he will reject result-
oriented, constitutional analysis, was short-lived.’*

The fundamental rights methodology employed by the Court in
Bowers was utilized by the Court in Duncan v. ILouisiana (1968), in
the course of holding that a defendant's right to a jury trial in
the context of a state prosecution involving a non-petty offense is
fundamental to the American scheme of justice.®® That fundamental
rights methodology was employed in Ford v. Wainwright (1986), where
the Court, in keeping "faith with our common law heritage," held
that an insane person, under sentence of death, has a fundamental
right not to be executed while he or she remains insane.’® It was
employed by the Court, in Reynolds v. United States (1878), in the
course of holding that the practice of polygamy by Mormons is not
guaranteed by the First Amendment right to the free exercise of

religion.’” It was employed by the Court, in Michael J. and

Victoria D. v. Gerald D. (1989), in the course of holding that a
man, who can prove that he is the biological father of a child
conceived while the childfs mother was married to and living with
her husband, does not have a fundamental right either to be legally
recognized as one of the child's parents, or to establish or
maintain a relationship with that child. Also, in Michael J, it
was noted by Justice Scalia that in Roe v. Wade (1973) the Court
“spent about a fifth of...[its] opinion negating the proposition
that there was a long-standing [English-American} tradition of laws
proscribing abortion [and establishing the virtual opposite of that

proposition]. "8
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Justice O'Connor, in her concurring opinion in Michael H. and
Victoria D. v. Gerald D. (1989), stated that the fundamental rights
methodology employed by the Court in such cases as Bowers, Duncan,
Ford and Reynolds has not been adhered to by the Court in all

fundamental rights cases:

This...[fundamental rights methodology] may be
somewhat inconsistent with our past decisions
in this area. See Griswold v. Connecticut
(1965) [and] Eisenstadt v. Baird (1972). On
occasion the Court has characterized relevant
traditions protecting asserted rights at
levels of generality that might not be "the
most specific level" available. See Loving v.
Virginia (1967):; Turner v. Safley (1987);
[and] United States v. Stanley (1987). I
would not foreclose the unanticipated by the
prior imposition of a single mode of histori-
cal analysis.®

A concern for the possibility of some future, unanticipated
case is not a relevant consideration to deciding the case at hand.
It is not a rule of legal interpretation; and therefore, it ought
to be dismissed from the thought-processes of justices in the
course of deciding actual cases. It amounts in a real sense to
anticipating, and perhaps even pre-deciding some unanticipated
question of constitutional law. But as Justice O'Connor noted in
her dissenting opinion in Rust v. Sullivan (1991), the "Court ‘has
rigidly adhered' to the rule ‘never to anticipate a question of
constitutional law in advance of the necessity of deciding it.'"%°

More importantly, constitutional questions are never (or
should never be) resolved by reliance upon some type of "“generali-
ty", no matter how narrowly the generality is defined. They are

resolved by an analysis of such items as: relevant legal prece-

dent, analogy, and the historical application of a specific legal
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principle or concept. If the rule were otherwise, then such a
generality could be informed by judicial predilection. That also
would be the case if justices could pick and choose among these
"various modes" of historical analysis.®

In truth, the Court explicitly or implicitly applied a funda-
mental rights analysis in only three (Griswold, Loving, and Turner)
of the five cases cited here by Justice O'Connor. In Griswold the
Court could not even muster the courage to forthrightly acknowledge
that its holding may very well be inconsistent with the Court's
traditional fundamental rights methodology.%®  Furthermore, the
Griswold Court did not bother to articulate the fundamental rights
methodology it implicitly applied. To this day, the Griswold
opinion continues to be recognized by most constitutional law
scholars as one of the most poorly reasoned opinions of the Court.
To suggest, then, as Justice 0O'Connor does, that Griswold somehow
represents a valid exception to the Court's traditional fundamental
rights methodology assumes, in effect, the validity of a patently
unsound premise that: Griswold represents a sound fundamental
rights methodology simply because the Griswold Court implicitly, or
without explanation, rejected the then existing traditional,
fundamental rights methodology. 1In truth, Griswold represents a
highly suspect statement of constitutional law precisely because it
failed to apply the traditional, fundamental rights methodology.

Notwithstanding Justice Stevens' glib counter-argument,® it
is questionable whether the dictum in Loving that a person's funda-
mental right to marry includes the right of a person to marry a
person not of his or her race, implicitly rejects the traditional
fundamental rights methodology. When Loving was decided, only
sixteen states (mainly the southern states), including Virginia,
had anti-miscegenation laws on their books.® While such laws

existed in at least several of the English colonies in North
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America, and largely as an incident to slavery, they did not exist
in England. Then existing English law sanctioned interracial
marriages and forbade slavery (but not the trading of slaves) in
England. The rise of these anti-miscegenation statutes in effect
created a contrived exception to what, practically speaking, was
then universally recognized as a person's inalienable or fundamen-~
tal right. The same cannot be said for induced abortion. For
centuries prior to, and for well over a century after the rise of
anti-miscegenation laws, induced abortion was viewed in English-
American thought as the virtual opposite of an inalienable right.
In Turner v. Safley (1987), the Court simply held that the
fundamental right to marry cannot be denied outright to prison
inmates. The basis for that holding is the established constitu-
tional principle that a convict retains those fundamental rights
that are not inconsistent with his or her status as a convict.®
How has the "collective conscience" of the English-American
people expressed itself on the subject of induced or deliberately
performed abortion? It has condemned it as being the virtual
opposite of a woman's fundamental right or cherished common law
liberty. It has deemed it as one of the worst crimes known to law.

The English common law on_induced abortion. Available

evidence indicates that at the English common law, induced or
deliberately performed abortion (deliberated abortion), as well as
virtually all acts relating to the same (e.g., attempted abortion,
or a violent assault on a pregnant woman), were indictable
offenses. More specifically: (1) Quick with child and pre-quick
with child, induced abortion were indictable offenses, and the
former was a capital offense if a live child (whether or not it was
viable, and whether or not the mother had guickened) was aborted
alive, and subsequently died in connection with being aborted; (2)
if a woman died from self-induced abortion, she was deemed guilty
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of a felony, namely suicide; and (3) if a woman died as a result of
an abortion deliberately brought on by another person, her death
was treated as murder, or perhaps in certain rare circumstances, as
manslaughter.

Colonial American law on induced abortion. The cultures and
traditions of the original thirteen colonies were steeped in the
Christian religion, Judeo-Christian morals, and Judeo-Christian
natural law principles. Therefore, those colonies no more
sanctioned the practice of induced abortion than they sanctioned
such practices as fornication, adultery, bigamy, incest, sodomy,
bestiality, prostitution, drunkenness, rape, arson, burglary,
robbery, theft, and murder (including infanticide).®

It is an extremely difficult task to supply more than a fairly
accurate statement on the criminal status of induced abortion in
colonial America. One reason why this is so is because each colony
had its own criminal code, each of which was substantially amended
or replaced several times.® With that said, available evidence
indicates that pre-quick with child and quick with child induced
abortion were indictable offenses in probably all of the original
thirteen colonies. The available evidence here, and which is set
forth in detail in PART III, includes the following: (1) the known
criminal abortion prosecutions that occurred in 17th-century
Maryland and Rhode Island,® as well as those that possibly occurred
in 17th-century Maryland, Virginia and Delaware;”® (2) the fact that
virtually all of the colonies eventually received the English
common law on indictable offenses;’! (3) the fact that several of
the colonial American penal codes contained a provision to the

effect that, in the absence of a recognized criminal law covering

an act thought to be criminal, then the "Word of God" or the Bible

shall be controlling on whether the act is indictable,”; and (4)

the existence of certain colonial penal statutes, including those
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covering homicide and those designed to prevent abuses regarding
the practice of the "healing arts" and midwifery.”

The law _on_induced abortion in the states and territories of

the United States from approximately the later part of the
eighteenth century to approximately the mid-nineteenth century, or
more properly, to the respective time each state or territory
initially enacted a criminal abortion statute as did, for example,
Connecticut _in 1821, Delaware in 1883, and Kentucky in 1910. During

this period or periods, nearly every state and territory, through
the enactment of a statute or through the state's or territory's
judiciary, received the English common law on indictable offenses.’
This means that throughout the United States during this period or
these periods, induced abortion (and acts related to the same)
were, or at least should have been indictable offenses.”™

The law on_ induced abortion in the states and territories of

the United States from approximately the mid-nineteenth century (or
more properly, from the time each state or territory enacted a

criminal abortion statute) to the advent of Roe v. Wade in 1973.

Initially, it is important to note here that the enactment of a
criminal abortion statute by a state or territory that had received
the common law on indictable offenses would not have had the effect
of repealing in that state or territory those parts of the received
common law on induced abortion that were not explicitly or
implicitly covered by the criminal abortion statute. For example,
if the abortion statute in question did not apply to a woman who
either performed an abortion on herself or willingly submitted to
being aborted by another person, then such a woman remained liable
to being prosecuted for criminal abortion under the state's
received common law on indictable offenses.’

In the United States, from approximately the mid-19th century

to January 22, 1973 (on which date virtually every criminal abor-
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tion law in the United States was substantially, if not totally
obliterated by Roe v. Wade), there never was a period when a vast
majority of the American states and territories did not, by
statute, outlaw both pre- and post-quick with child, induced
abortion, except when necessary to preserve the mother's life. As
late as approximately 1965, nearly every state and territory of the
United States had such a statute on its books. In McKenney's

Consolidated Laws of New York (1975), the following is stated:

Dating well back into the nineteenth
century, fifty-two American jurisdictions (the
fifty states plus the District of Columbia and
Puerto Rico) possessed laws establishing abor-
tion as a crime. As of 1965, forty-nine of
these jurisdictions limited its [sic] legal
justifications for performance of an abortion
to virtually a single ground, namely necessity
of preserving the life of the female. In the
other three jurisdictions (Alabama, Massachu-
setts and the District of Columbia), preserva-
tion of the female's health was also a ground
of justification.”

It is virtually impossible for an unbiased and informed person
to conclude that these 19th-century, criminal abortion statutes or
statutory schemes were not designed in substantial part to safe-
guard unborn human life. To conclude otherwise, a person would
have to cast aside common sense, logic, the background against
which these statutes were enacted, the known legislative history of
some of these statutes, the many state court appellate decisions
articulating the purposes of these statutes, the plain meaning of
the words and elements contained in these statues, as well as
virtually every other rule of statutory interpretation known to
English-American law. Our 19th-century, state and territorial,

criminal abortion statutes, as originally enacted and as subse-
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quently amended or revised or supplemented, were designed for
essentially three or possibly four purposes. These were: (1) The
protection of unborn human life; (2) the protection of the lives
and health of women (which is demonstrated, for example, by the
fact that several of these statutes made induced abortion murder or
manslaughter, or enhanced the punishment, if the woman died in
connection with an induced abortion);” (3) the prevention of the
corruption of public morals because induced abortion served to hide
the commission of such crimes as fornication, adultery and incest;
and (4) a lack of societal concern for the safeguarding of the most
innocent and helpless of human creatures would speak ill of the
idea of a civilized society. The Ohio Supreme Court, in State v.

Tippie (1913), stated:

We remark, first, that the evolution of
this [criminal abortion) statute of Ohio seems
to show that...[{t]he reason and policy of the
statute is to protect women and unborn babies
from dangerous criminal practice, and to dis-
courage secret immorality between the sexes
and a vicious and craven custom amongst mar-
ried pairs who wish to evade the responsi-
bilities and burdens of rearing offspring.”

A close examination of these 19th-century, criminal abortion
statutes,® when coupled, as it ought to be,® with an examination
of their English models® and the English common law on criminal
abortion, reveals that several of these statutes or statutory
schemes combined into one penal subject what the common law, for
the most part, treated as two distinct subjects of criminal law.
The first such subject is induced abortion per se, which at common
law was not considered a distinct area of criminal law, inasmuch as
its "continuing" criminal status, with the exception of the

occasion when an aborted child was aborted alive, and then died in
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connection with being aborted, derived from the common 1law
methodology on non-capital or non-felonious indictable offenses.
It did not derive from the common law rules on criminal homicide.
The second subject is the common law rules on criminal homicide.
These rules considered a woman who died in connection with an in-
duced abortion as a victim of murder, or in certain rare circum-
stances, as a victim of manslaughter.®® The chief objective of the
first subject was the protection of conceived, unborn human life,
both actual and potential. The chief objective of the second
subject was the protection of women.

No less than twenty-nine of our 19th-century, state and terri-
torial, criminal abortion statutes or statutory schemes, as origin-
ally enacted, explicitly or implicitly (through judicial construc-
tion of a statute) incorporated the term quick with child (pregnant
with a live child) or its equivalent.® Approximately twenty-two
of these twenty-nine statutes penalized pre-quick with child abor-
tion less severely than they penalized guick with child abortion.
The remaining seven did not penalize pre-quick with child abortion,
but they were subsequently amended to penalize the same.® Also,
no less than seven of these original twenty-nine statutes were
subsequently amended to abolish the quick with child-not quick with
child distinction, indicating that being gquick with child served
neither as an element of the statutory offence nor as a penalty-
enhancement provision.%

The following may also be said of our 19th-century, state and
territorial, criminal abortion statutes or statutory schemes as
originally enacted: Approximately twenty-four of them did not in-

corporate the guick with child-not quick with child distinction.?®

Despite what the Roe Court so desperately wanted to believe,

the incorporation of the gquick with child-not quick with child dis-

tinction into the foregoing twenty-nine, 19th-century, criminal
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abortion statutes did not reflect legislative recognition of a
received medical opinion that an abortion performed in an advanced
stage of pregnancy posed "greater health hazards to the woman than
did an early abortion".% In 19th-century medical thought, it seems
to have been a generally received opinion that surgical abortion,
when performed early in pregnancy, posed "more" danger to the life
and health of the pregnant woman than when performed late in preg-

nancy. The American physician Amos Dean, in his Principles of

Medical Jurisprudence (1850), stated:

The other local and violent means consist
in the introduction into the uterus of an in-
strument for the purpose of rupturing the mem-
branes, and thus bringing on premature action
of the womb.

In some cases, where this villainous
practice has been resorted to, abortion has
been produced by means of it, while in others,
the child has been born alive; and in all of
them, the mother's life has been either sacri-
ficed or greatly endangered. The ocbject has
generally been to rupture the membranes, and
thereby induce a premature action of the
uterus, by means of which its contents would
be expelled. This is of more difficult accom-
plishment the earlier it is undertaken. It is
in such cases, that the uterus has generally
been seriously, and often fatally injured.?®

This guick with child-not quick with child distinction repre-

sented nothing less than an express acceptance by some twenty-nine
of our 19th-century, state and territorial, legislative bodies of
the common law-received opinion that there comes a time in the
course of human gestation when the unborn product of human concep-
tion ceases its existence as only a potential human being, and

begins its existence as a human being.?”® The very meaning of the

terms quick with child or pregnant with a quick child is pregnant
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with a live child.”” Common sense dictates that, to the extent
these twenty-nine, 19th-century, state and territorial, criminal
abortion statutes used the terms with a quick child or gquick with
child (or their substantial equivalent), it can be said that the
plain meaning of these terms here display a purpose to safeguard
the child existing in the womb no less than do the words "person"
or "human being" in a murder statute demonstrate a purpose to safe-
guard the lives of human beings already born. The Roe Court
unknowingly conceded as much. The Roe Court, in the course of re-~-
jecting the argument of Texas that, inasmuch as a human being comes
into existence as the same at conception, Texas' statutory criminal
abortion scheme serves that state's "compelling interest" in safe-
guarding the lives of unborn human beings, observed: "In areas
other than criminal abortion, the law has been reluctant to endorse
any theory that [actual human] life, as we recognize it, begins be-
fore live birth. "%

To the above facts may be added the following: Many of these
19th-century, criminal abortion statutes contained the elements of
specific intent to destroy the unborn ick child, and that the
child be killed, or provided for an enhanced punishment or made the
offense criminal homicide (eighteen jurisdictions did so) if the
unborn child was killed in connection with being deliberately
aborted.®

It is a rule of statutory construction that the background or
"the events and passions of the time" against which particular
legislation is enacted, is relevant in determining the purpose of
such legislation.® The Court, in United States v. Ark (1899),

stated:

In construing any act of legislation,
whether a statute enacted by the legislature,
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or a Constitution established by the people as
the supreme law of the land, regard is to be
had not only to all parts of the act itself,
and of any former act of the same lawmaking
power, of which the act in question is an
amendment, but also to the condition, and to
the history of the law as previously existing,
and in the light of which the new act must be
read and interpreted.®

The twenty-four or so 19th-century, American state and

territorial, statutory criminal abortion schemes which, as

originally enacted, did not incorporate the gquick with child-not
quick with child distinction, and the seven or so such schemes
which, as originally enacted, did incorporate this distinction (but
were subsequently amended to remove the distinction), were so
enacted or amended at least in part against the background of an
effort by physicians to remove the concept of gquickening from
existing state and territorial criminal abortion 1law.?®  The
fundamental premise underlying this effort was that actual human
life is present at conception.w' The Roe Court expressly acknowl-

edged this background here:

The attitude of the [American Medical]
profession may have played a significant role
in the enactment of stringent criminal abor-
tion legislation [in 19th-century America]...

An AMA Committee on Criminal Abortion...
presented its report...[in] 1859....The report
...deplored abortion and its frequency and it
listed three causes of "this general demorali-
zation": "The first of these causes is a wide-
spread popular ignorance of the true character
of the crime - a belief, even among mothers
themselves, that the foetus is not alive till
after the period of quickening...." The third
.+..1is found in the grave defects of our laws,
both common and statute, as regards the inde-
pendent and actual existence of the child
before birth, as a living being. These er-
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rors, which are sufficient in most instances
to prevent conviction, are based, and only
based, upon mistaken and exploded medical
dogmas....The Committee...offered, and the
Association adopted, resolutions...calling
upon state legislatures to revise their abor-
tion laws, and requesting the cooperation of
state medical societies "in pressing the
subject."

-In 1871 a long and vivid report was submitted
by the Committee on Criminal Abortion. It
ended with the observation, "We had to deal
with human life....[W]e could entertain no
compromise. An honest judge on the bench
would call things by their proper names. We
could do no less.®

An examination of the leading 19th-century, English and
American works on medical ethics, medical 3jurisprudence, and
midwifery, in which the subject of intentional abortion is dis-
cussed, reveals that the following theme is persistently set forth:
inasmuch as actual human life begins not at gquickening, but rather
at conception, the quickening distinction should be abolished in
the context of criminal abortion law.%

The legislative history behind Ohio's criminal abortion
statute of 1867 confirms that it had been enacted in recognition of
the position of physicians that human life begins at conception.
This statute removed the guickening distinction from an Ohio
criminal abortion statute enacted in 1834, and retained the
provision in the 1834 statute that carried identical punishments in
the following two circumstances: when the pregnant woman dies or
when her unborn child dies in connection with an induced abortion.
The legislative history for this 1867 Ohio statute contains such
statements as: "‘physicians have now arrived at the unanimous

opinion that the foetus in utero is alive from the very moment of
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conception.'"'®  The same can be said of a New York criminal
abortion statute enacted in 1869.'

England's original criminal statute covering deliberated abor-
tion was enacted in 1803. The statute incorporated the guick with
child-not quick with child distinction. Practically speaking, the
statute made it (1) a capital felony to attempt to bring about an
abortion on any woman "then being quick with child", and (2) a non-
capital felony to attempt the same on any woman "not being, or not
being proved to be, quick with child."'® fThat distinction and its
accompanying sentencing ramifications were retained in the 1828

revision of the 1803 statute.'® However, both of those items were

04

removed in the 1837 revision of the 1828 statute.! This removal

occurred against the background of the position of English
physicians that actual human life begins at conception, and not at
guickening. The English physician William Cummin in 1836 and 1837

stated, respectively:

The phenomenon of quickening was supposed
by the older physiologists to arise from the
accession of life (as the term implies) to the
foetus at that period. But when we know that
what is understood in general by guickening
does not take place till between the fourth or
fifth month after conception, we are prepared
to reject that hypothesis, for we know that
the communication of 1life is the immediate
consequence, if not the very essence of the
act of conception.'®
The absurd distinction here preserved [in 9
Geo. IV., c. 31, sec. 13 (1828)] in accordance
with the old ideas about quickening, is dis-
graceful to our legislators; but I have it
from good authority [and this authority proved
to be good], that this is to be one of the
very first points amended in the criminal code
now in preparation: one punishment, and that
not capital, is to be awarded for the crime,
at whatever period of pregnancy it may be
committed.%
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Similarly, the English barrister Joseph Chitty, in his Practical

Treatise on Medical Jurisprudence (1834), stated:

Would Members of the Legislature tolerate the
many absurd existing regulations, especially
that of making the crime of causing miscar-
riage capital, or a mere transportable felony,
to depend on the question whether the foetus
were four or five months old, or rather quick
or not quick, if they sufficiently considered
that the child is equally alive and equally in
progress towards maturity at all times after
conception?'?”

It never was a generally received opinion among ancient and
early-modern, physiologists, physicians, philosophers, or among the
Church Fathers and theologians, that a human being comes into
existence at quickening. The received opinion (and the English
common law received this opinion, and not the gquickening
opinion),'® was the fetal formation opinion. This opinion stated
that the unborn product of human conception becomes a human being
just as soon as it develops into a fetus. The thought here was
that: at this stage in prenatal development, the unborn product of
human conception is equipped to be ensouled with a rational or
human soul.'” Most such philosophers, physicians, and theologians,
etc., accepted the Aristotelian opinion that, while the unborn pro-
duct of human conception is alive from the moment of its concep-
tion, its pre-fetal life is only a vegetative form of life that

subsequently develops into animal life.!"

Hence, to have argued
that life is present at human conception (when the fetus is not yet
formed or organized), as did 19th-century, English and American
medical writers, did not logically tend to refute the opinion that
the unborn product of human conception does not become a human be-

ing (traditionally understood as an organized or formed human body
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endowed with life or a rational or human soul) until it develops
into a fetus. This very well may serve to partially explain why
the 19th-century, American physicians' campaign to convince our
then existing, state and territorial legislatures to do away with
the quickening (or guick with child-not guick with child) distinc-
tion, in the context of criminal abortion law, was not completely
successful.'!!

Many, if not virtually every one of our 19th-century, state
and territorial, criminal abortion statutes as originally enacted
or as amended, were derived from their English counterparts.’? 1t
is a rule of statutory construction that a statute derived from or
modeled after one of a sister state or another country is presumed
to have been enacted to serve the same purpose as the latter.'
The question then becomes: Can it be demonstrated that England's
19th-century, criminal abortion statutes were designed in substan-
tial part to protect conceived, unborn human life (whether actual
or potential)? The answer is yes.

An examination of England's original or 1803 criminal abortion
statute, when coupled with an understanding of certain difficulties
of proof that might have hampered English common law abortion
prosecutions, reveals that this 1803 statute was designed to remedy
certain defects in the common law on criminal abortion. These
defects were essentially the following: (1) insufficient punish-
ment for deliberately destroying an unborn guick (live) child, and
also one not yet gquick;'% and (2) the difficulty in proving that
the unborn guick child was alive at the time of being aborted, and
that the unborn quick child and the unborn non-quick child were
destroyed in connection with the abortional act.'” 1In the 1803
criminal abortion statute, the destruction of the quick fetus
(child) or non-quick fetus or product of human conception was not

an element of the offense, and so destruction did not have to be
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proved here.' It can be said that Section I of the 1803 abortion
statute failed to remedy even partially the difficulty in proving
that the pregnant woman was "then carrying" a quick or live child
(I am referring to the situation when there was a successful
abortion of a "formed fetus") only if that section's phrase "then
being guick with child" was intended to refer to ickening, and
not to fetal formation. The 19th-century English judiciary
construed that phrase (but I argue, mistakenly so) to refer to
quickening.'” The problems that this gquickening or guick with
child requirement posed to successful prosecutions under Section I
of the 1803 abortion statute (and there is no known instance of a
successful prosecution under that section)'® were solved by
England's 1837 abortion statute, which abolished the statutory
elements of gquickening (or quick with child) and pregnancy.'"?

The intentional killing of an unborn, existing child was not
a capital offense at the later common law unless the child was
brought forth alive (an element which also plagued the successful
prosecution of infanticide cases), and then died in connection with
being aborted. When the aborted child was aborted dead, or if it
was not proved that the aborted child had been born alive, then the
offence was deemed a serious misdemeanor. It was also an indict-
able offense at common law to perform, or to attempt to perform, an
abortion on a woman who was pregnant but not yet guick with child
or with a quick child.'™ section 1 of England's 1803 abortion
statute made it a capital felony to even so much as attempt an
abortion on a woman "then being quick with child". A conviction
required proof that the child was "then quick" (the criterion of
which mistakenly came to be the mother's guickening)'!, but it did
not require proof that the child had been born alive, or had died
in connection with being aborted. Section 2 of the statute made it
a non-capital felony to attempt an abortion on a woman then
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pregnant but not yet guick with child, or not proved to be so.
Section 2 not only protected the child not yet ick, but also in-
directly protected the unborn, guick child in the event a Section
1l prosecution failed to establish that the guick child was indeed
quick.' That this Section 2 offense was designed more for the

protection of both the child not yet gquick and the guick child=-not

proved to have been quick than for the mother of the child is

demonstrated by the apparent fact that pregnancy was an element of
the Section 2 offense.'® Attempted abortion remained dangerous to
a woman notwithstanding she had not been pregnant when the abortion
was attempted on her, or when she had been pregnant but it was not
proved that she had been pregnant. Yet, even if pregnancy would
not have been a required element here, such a fact would not tend
to support the proposition that this Section 2 offense was not
designed for the protection of the child-not yet guick. "Recent"
pregnancy was a fact more often than not highly difficult to prove
when the abortion occurred early in the pregnancy.'®

There is no question that the common law on criminal abortion
per se was designed to safeguard the child existing in the mother's
womb, as well as the child coming-to-be in the mother's womb. Com-
mon sense dictates that a remedial statute adopts or incorporates
the purpose of the law that contains the defect sought to be cured
by the remedial statute. The 1803, English abortion statute was
designed to cure defects in the common law on criminal abortion per
se. The English criminal abortion statutes cf 1828, 1837, and 1861

(and particularly the 1837 act in removing the quick with child-not

quick with child distinction) were also remedial in nature.'®

When a 19th-century, American state or territorial, legisla-
tive body originally enacted a criminal abortion statute or amended
such a statute, it did so with the aim of curing one or more
defects in existing criminal abortion law. Then-existing, criminal
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abortion law was with few, if any, real exceptions, the English
common law on the same.'® In Hurtado v. California (1884), the
Court observed: "‘\The great offices of statutes is to remedy
defects in the common law as they are developed and to adopt it to
the changes of time and circumstances.'"'? More specifically,
Hawley and McGregor, in their Criminal Iaw, stated: "Many, if not
all the states have remedied the defects in the common law [on
criminal abortion] by statutes which define and punish abortion."'?®

One "perceived" defect here (but I will show in Part IV that
this perception was erroneous), was the failure of the common law

to make pre-quick with child, induced abortion an indictable

129 For example, the Massachusetts Supreme Court, in

offence.
Commonwealth v. Wood (1858), stated the following in response to a
defense argument that an indictment under Massachusetts' original
or 1845 abortion statute must allege that the fetus was ick, so
that at common law it would constitute an indictable offense: The
argument "misconceives the purpose of the statute, which was in-

tended to supply the defects of the common law, and to apply to all

cases of pregnancy."' similarly, the Maine Supreme Court, in

Smith v. State (1851), stated the following in commenting on
Maine's original or 1840 criminal abortion statute: "There is a
removal of the unsubstantial distinction that [at common law] it is
no offence to procure an abortion before the mother becomes
sensible of the motion of the child...It is now equally criminal to
produce abortion before and after guickening."'!

The New Jersey Supreme Court, in State v. Cooper (1849), held
that, inasmuch as New Jersey criminal abortion law is the English
common law on the same, and inasmuch as pre-quick with child,
induced abortion is not an indictable offense at the English common
law, it is, likewise, not indictable under New Jersey law.'? 1In

direct response to this Cooper holding, the New Jersey Legislature
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in 1849 enacted its first criminal abortion statute.™  This
statute did not incorporate the gquick with child-not quick with
child distinction.™ The New Jersey Supreme Court in State v.
Murphy (1858), stated the following in the course of commenting on

the purpose of this 1849 abortion statute:

An examination of its provisions will
show clearly that the mischief designed to be
remedied by the statute was the supposed
defect in the common law developed in the case
of State v. Cooper that the procuring of...[a
pre~quick with child] abortion...was not in-
dictable. The design of the statute was not
to prevent the procuring of abortions, so much
as to guard the health and life of the mother
against the consequences of such attempts.
The guilt of the defendant is not graduated
by...whether the foetus is destroyed, or
whether it has quickened or not....The only
graduation recognized by the statute in the
defendant's guilt, is made to depend upon the
effect of the act upon the mother, viz, wheth-
er she died in consequence of it.

....The offence...under the statute is
mainly against her life and health.®™

State v. Murphy was the only case cited by the Roe Court in support
of the proposition that every criminal abortion statute enacted in
19th~-century United States was designed solely to protect pregnant
women.¥ The Roe Court, in an obvious display of bias, failed to
point out that no less than forty-four, appellate court decisions,
representing some thirty-two states, including Texas, stated in one
form or another that protection of conceived, unborn human life was
137

one purpose of the state's statutory criminal abortion scheme.

Furthermore, State v. Murphy cannot be reasonably understood

to stand for the proposition that the protection of the lives and
health of women, and not the protection of conceived, unborn human

life, is the purpose of New Jersey's 1849 abortion statute. The

76



most that can be said is that Murphy stands for the proposition
that the former purpose is the main purpose of that statute.
Germain Grisez stated: "The State v. Murphy phrase ‘not so much
as' means ‘both this and that, but more the one than the other."!¥#
The New Jersey Supreme Court, in State v. Siciliano (1956),
observed: "the object [of New Jersey's 1849 criminal abortion
statute was]..., according to State v. Murphy, not only the
protection of the unborn child, but to protect the life and health
of the mother as well."' The 1849 statute could not be violated
unless it was proved that the woman was pregnant. This virtually
proves that the 1849 statute was designed in substantial part to
protect unborn human life.'?

When a law covers a particular subject, that law can be con-
sidered defective in its coverage of the subject only if for some
reason the actual coverage fails to substantially achieve the
purpose of the coverage. For example, suppose a state enacted a
statute making it a criminal offense to torture a human being. No
one could seriously argue that such a statute is defective because
it fails to prohibit the torturing of any animal. One could, of
course, argue that the state's penal code, taken as a whole, is
defective in failing to make it a criminal offense to torture any
animal. Therefore, if the common law on criminal abortion per se
was designed solely to safeguard conceived, unborn human life, then
contrary to State v. Murphy, it cannot be reasonably maintained
that the common law coverage on this subject is defective because
it fails to protect the lives and health of pregnant women. How-
ever, it can be reasonably maintained that such a law is defective
in failing to protect the pre-quick product of human conception.
The 1849 New Jersey criminal abortion statute simply combined under
one penal statute what at the English common law were recognized as
two distinct subjects of criminal law.™  Also, in 1872, New
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Jersey's 1849 abortion statute was amended to provide for a uniform
punishment in situations when either the mother or her child died
in connection with an induced abortion. 2

Under several of our states' 19th-century, criminal abortion
statutes, a pregnant woman who willingly submitted to an abortion
could not be prosecuted for violating the abortion statute. Indeed
this is a fact that supports the proposition that those several
statutes were designed for the protection of women.' However,
contrary to the Roe Court's view, the existence of this fact
equally supports the proposition that those several statutes were
designed also to protect unborn human life. "one of the most
formidable obstacles to effective enforcement of abortion laws lies
in the...nature of the crime. Everyone connected with the opera-
tion is...interested in suppressing knowledge from the police; and
there is no injured party in the usual sense of the word to file a
complaint." Now, add to those facts the fact that when a woman
sets out to obtain an abortion, she often seeks outside assistance.
In such instances, and by virtue of the fact that such a woman has
not been made a principal or accessory to the statutory abortion
offense, she remains as the only available witness to the offence
who, legally speaking, is not an accomplice. This would have been
extremely important to the successful prosecution of abortion in
19th~century United States because of the then-existing, standard,
jury instruction that stated that no defendant can be (or should
be, as the case may be) found quilty solely upon the testimony of
an accomplice or accomplices. If one examines the court decisions
in which it was held that the woman on whom the statutory abortion
offense was committed is not an accomplice (because she is not
liable to prosecution as a principal or accessory), one will see
that the accomplice issue is uniformly presented in the context of

whether the trial court erred in failing to instruct the jury to
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the following effect: "If you find that the woman on whom the
abortion was performed is an accomplice, then you should be
reluctant to (or cannot, as the case may be) find the defendant
guilty solely upon her testimony.¢

The existence of this exemption from statutory abortion prose-
cution did not necessarily mean that a pregnant woman could not
have been prosecuted by her state for intentional abortion. Her
criminal abortion liability would have remained according to her
state's received common law. Additionally, she may have remained
liable to prosecution for conspiracy to violate her state's
criminal abortion statute. The majority view on the law on con-
spiracy did not then, and does not now, require that in order for
a person to be liable to prosecution for conspiracy to commit a
crime, he or she also must be liable to prosecution (as a principal
or accessory) for committing the crime itself.'¥

The following, then, has been fairly demonstrated: When con-
sidered from the perspective of the traditional, constitutional
methodology of fundamental rights, and the purposes and traditions
behind both the common law rules on criminal abortion and our
colonial, 19th-century, and pre-Roe, 20th-century, criminal
abortion laws, the claim that a woman's interest in undergoing a
physician-performed abortion qualifies as a fundamental right
cannot get off the ground.'®

It may be argued that a close reading of the Roe opinion
reveals that the Roe Court rejected the traditional, fundamental
rights methodology, and implicitly announced a new fundamental
rights methodology: The importance of the claimed right to the
individual from the perspective of the severe detriment that the
state would, or might cause to the individual by prohibiting him or
her from exercising the claimed right. That this is the case, or
so this argument goes, is demonstrated by the fact that, in Roe,
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the Court stated the following almost immediately after stating
that the constitutional right to privacy can include only certain

fundamental rights:

This right of privacy...is broad enough to en-
compass a woman's decision...to terminate her
pregnancy. The detriment...the State would
impose upon the pregnant woman by denying this
choice...[except when necessary to save the
pregnant woman's life] is apparent.

....Harm medically diagnosable...may be
involved. Maternity, or additional offspring,
may force upon the woman a distressful life
and future. Psychological harm may be immi-
nent. Mental and physical health may be taxed
by child care. There is also the distress,
for all concerned, associated with the unwant-
ed child, and there is the problem of bringing
a child into a family already unable, psycho-
logically and otherwise, to care for it. 1In
other cases, as in this one, the additional
difficulties and continuing stigma of unwed
motherhood may be involved.

Assuming, without conceding, that the foregoing argument is
valid, then the following question demands to be answered fairly:
What rule of the common law or constitutional decision-making pro-
cesses dictates that the Court can arbitrarily adopt or reject any
particular methodology of fundamental rights?™® Justice Marshall,

in his dissenting opinion in San Antonio Independent School

District v. Rodriquez (1973), stated: "I certainly do not accept
the view that the [methodology of fundamental rights]...need
necessarily degenerate into an unprincipled, subjective "“picking-
and-choosing" between various interests or that it must involve
this Court in creating [fundamental]...constitutional rights".'!

If it is true, as reiterated by the Court in Bigelow v. Virginia

(1975), that the "‘State cannot foreclose the exercise of constitu-

tional rights by mere labels'" (as, for example, by labeling as
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"compelling" a certain state interest),'™ then it is equally true
that the Court cannot deny to a state the power to outlaw abortion
simply by labeling as fundamental a woman's claimed interest in
undergoing a physician-performed abortion.

The Roe Court, by appealing to a popular notion, instead of
the constitutional notion of the criterion of a fundamental right,
disquised the fact that it simply labeled as fundamental a woman's
claimed right to undergc a physician-performed abortion. Archibald
Cox, despite his opinion that Roe was wrongly decided, is equally
guilty of substituting, without discussion or explanation, a
popular notion, in place of the constitutional notion of the

criterion of a fundamental right. He stated:

If Roe v. Wade were before us as indepen-
dent judges, we would have to decide whether
these precedents [the Court's so-called right
to privacy cases] were so analogous as to show
that values previously recognized by the law
lead to the conclusion that terminating a
pregnancy is a fundamental right. Seven of
the nine [Roe] Justices thought the precedents
sufficient. My own view is that all except
the two birth control cases [Griswold and
Eisenstadt] are quite different and that even
the birth control cases are distinguishable.

Even if one rejects the analogies and
misleading use of Y"privacy," still, it is hard
to think of a more fundamental invasion of
personal liberty than to tell a woman that she
...[cannot have an abortion]. Her whole life -
physical, psychological, spiritual, familial,
and economic - will be profoundly affected.
Would not just about everyone agree that this
aspect of personal liberty is fundamental?'3

The Court has repeatedly rejected the notion that the import-
ance of a claimed interest to an individual or individuals is a

valid fundamental rights criterion or methodology. David Chambers
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observed the following: "A liberty is fundamental in the Court's
view, not because of its subjective importance to the individual,
but rather because it finds a place in the provisions of the
Constitution or in the scheme of social organization the Constitu-

tion is believed to have sought to protect."™ The court, in

Ingraham v. Wright (1977), observed:

We have repeatedly rejected "the notion that
any grievous loss visited upon a person by the
State is sufficient to invoke...the Due Pro-
cess Clause." Due Process is required only
when a decision of the State implicates an
interest within the protections of the Four-
teenth Amendment. And "to determine whether
due process requirements apply in the first
place, we must look not to the weight but to
the nature of the interest at stake."'>

Similarly, the Court, in Amback v. Norwick (1979), stated: "As San
Antonio Independent School Dist. v. Rodriquez recognized, there is
no inconsistency between our recognition of the vital significance
of public education and our holding that access to [public] educa-
tion is not guaranteed by the Constitution."' The Court, in Leis
v. Flynt (1979), stated: "As important as this interest is, the
suggestion that the Constitution assures the right of a lawyer to
practice in the courts of every State..., flies in the face of the
traditional authority of...[the states] to control who may be ad-
mitted to practice in the courts before them."" oOne could easily
add here: The Roe decision "flies in the face of the traditional
authority of the states" to regulate or prohibit abortion.

No one could seriously dispute that a person has an important
interest in retaining his or her driving privilege. Just as in the
earlier days of the history of our nation, travel by horseback was

recognized as important to the fundamental right to individual
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mobility, so in our nation today, access to automobile travel is
recognized as important to individual mobility or to the fundamen-
tal rights to intrastate and interstate travel. The Court, in
Delaware v. Prouse (1979), stated: "Automobile travel is...often
[a] necessary mode of transportation to and from one's home, work-
place, and leisure activities....Undoubtedly, many find a greater
sense of security and privacy in traveling in an automobile than
they do in exposing themselves by pedestrian or other modes of
travel". vyet, in several decisions, the Court, in not having
subjected to "strict scrutiny analysis" certain state laws that
mandated the suspension of a person's privilege to drive an
automobile within the state, implicitly rejected the claim that a
person's extremely important interest in retaining his or her
driving privilege qualifies as a fundamental right.'”

The detriment that a state would cause to a mother of a post-
natal child by preventing her from disowning that child is, in some
instances, just as severe as that detriment which, according to the
Roe Court, a state would bring to bear on a pregnant woman by deny-
ing to her the opportunity to rid herself of her unwanted, unborn
child. Yet, no one would seriously argue that a mother of a post-
natal child has a fundamental right to refuse to raise, to care and
to provide for that child, or to give the child up for adoption.

The Roe Court would have a person believe that pregnancy and
childbirth are more an illness than a natural process. However,
just as one individual cannot make himself or herself a better
individual simply by finding fault with another individual; so
also, abortion cannot be converted into a right simply by denigrat-
ing pregnancy and childbirth.

Medically induced abortion is rarely indicated to preserve the
mother's life or physical health. The following is stated in

Principles of Medical Therapy in Pregnancy (1985):
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The expertise available at most major medical
centers allows the relatively safe handling of
most major medical problems during pregnancy.
Exceptions are relatively rare and far between
and are restricted to such conditions as
primary pulmonary hypertension, Eisenmenger's
syndrome [pulmonary hypertension with reversal
of shunt], active systemic lupus erythematosus
with cardiac or renal involvement, and rapidly
progressing diabetic retinopathy. ¢

What can be said of the Roe proposition that pregnancy and
unwanted motherhood "may" cause (i.e., can cause, in the sense that
this has been sufficiently proven, and as distinguished from being
only theoretical or within the realm of possibility) psychological
harm to the mother? The Court in Roe did not indicate that the
trial court record in Roe contained sufficient evidence of the
existence of data upon which psychologists or psychiatrists
reasonably may rely in rendering an opinion that a woman can or
will suffer psychological harm if denied an abortion. The Court
also did not indicate that this record contained sufficient
evidence that proved that there exists within the disciplines of
psychiatry or psychology generally accepted criteria by which it
can be determined to a reasonable probability or certainty (1) that
a woman who is denied a desired abortion will suffer psychological
harm, and (2) that the woman would not suffer psychological harm if
she were to have an abortion, or that the harm she would suffer
would be less than that caused by the denial of an abortion.'!
Former Surgeon General of the United States, C. Everett Koop,
stated the following in a January 9, 1989 letter to President
Ronald Reagan describing Koop's findings regarding a presidential
directive to the Surgeon General "to prepare a report on the health

effects of abortion":
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There are almost 250 studies reported in
the scientific literature which deal with the
psychological aspects of abortion. All of
these studies were reviewed and the more sig-
nificant studies were evaluated by staff in...
agencies of the Public Health Service against
appropriate criteria and were found to be
flawed methodologically. In their view and
mine, the data do not support the premise that
abortion does or does not cause or contribute
to psychological problems. Anecdotal reports
abound on both sides. However, individual
cases cannot be used to reach scientifically
sound conclusions. It is to be noted that
when pregnancy, whether wanted or unwanted,
comes to full term and delivery, there is a
well-documented, 1low incidence of adverse
mental health effects.'$?

The Roe Court conveniently ignored one of the most elementary
principles in English-American law. This principle was articulated
by the Court in Hammond v. Schappi Bus Line (1927): "Before any of
the questions suggested, which are both novel and of far reaching
importance, are passed upon by this Court, the facts essential to
their decisions should be definitely found by the lower courts upon
adequate evidence."'® A court cannot take judicial notice of a
disputed proposition or fact (i.e., a court cannot find that what
is being advanced or contended is true or that a disputed fact is
undeniably fact, without requiring that the contention or disputed
fact be established by 1legally sufficient evidence) that is
"reasonably" subject to dispute. The whole world knows that
psychiatric or psychological diagnosis is steeped in uncertainties.
The conclusion seems inescapable that the Roe Court, through an
erroneous application of the doctrine of judicial notice, converted
highly disputed contentions or facts into indisputable truths.
That, of course, helped to provide the way to where the Court in

Roe was determined to go.
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Regarding the Roe contention that maternity or additional off-
spring may force upon the woman a "distressful life and future", it
is noted that the fact that a child will pose an obstacle to his or
her mother's future plans does not mean that, therefore, those
plans are forever beyond the mother's reach. Taxes and future
death are distressful to human beings. Yet, no one could reason-
ably argue that a person has a fundamental, natural, or alienable
right not to die or to pay just taxes.

Regarding the Roe Court's concern for the effect of the un-
wanted child on the "all concerned" (presumably, the members of the
mother's immediate family): It is noted that the Court showed no
concrete concern for the husband in Planned Parenthood of Central
Missouri v. Danforth (1976), which gave to a wife a unilateral
right to abort her and her husband's child. Furthermore, these
"all concerned" were not parties, and were not granted "standing"
in Roe v. Wade.'® Also, Jane Roe was not granted standing to
represent the interest of these "all concerned".

Regarding the Roe Court's concern for the effect of the un-
wanted child on "a family already unable, psychologically and
otherwise, to care for it," consider that there are no known socio-
logical or psychological criteria for predicting that a new family
member will adversely affect a family, or that a family is psycho-
logically and otherwise unable to care for a new family member.

If having what one wants is a valid criterion of good mental
health, then, and for example, parents are well-advised to spoil
their kids rotten. It may be that over one-half of the population
of the United States have "unwanted" jobs. Yet, no one could
reasonably argue that, therefore, over one-half of our nation's
working population is psychologically ill.

Regarding the concern for the stigma of unwed motherhood,
consider this:
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Evansville, Ind. (AP) [1984]: Vanderburgh
Christian Home, for 114 years a discreet haven
for girls "in trouble", is closing its doors,
forced out of business by the growing accept-
ability of unwed motherhood....

Directors of the home, believed to be the
nation's oldest facility of its kind, say il-
legitimate births have increased to the point
that few young women find sufficient shame in
unwed pregnancy to go into hiding from their
friends and families.

It no longer has the stigma it once did,
said Dorothy Winter, the home's 73-year-old
director. ¢

It is, therefore, no wonder that Roe holds that a woman's
right to a physician-performed abortion is not even contingent upon

a showing of detriment.
What can be said of the following fundamental rights methodol-

ogy employed by Justice Stewart in his concurring opinion in Roe:

Certainly the interests of a woman in giving
of her physical and emotional self during
pregnancy and the interests that will be
affected throughout her 1life by birth and
raising of a child are of a far greater degree
of significance and personal intimacy than the
right to send a child to a private school
protected in Pierce v. Society of Sisters
(1925), or the right to teach a foreign lan-
guage protected in Meyer v. Nebraska (1923).

Clearly, therefore, the Court today is
correct in holding that the right asserted by
Jane Roe is [fundamental and, therefore, is)
embraced within the personal liberty protected
by the Due Process Clause of the Fourteenth
Amendment . 16

Justice Stewart's fundamental rights methodology, if adopted by the
Court, would greatly simplify the Court's difficult task in deter-

mining which claimed individual interests can be deemed fundamental
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rights. The Court, in deciding whether or not a claimed fundamental
interest qualifies as a fundamental right, would not have to bother
with interpreting constitutional law. The Court would only have to
somehow determine which of the established fundamental rights is
the least significant, and then somehow determine if the claimed
fundamental interest compares in significance with the 1least
significant fundamental right. If the claimed fundamental interest
is found to be as significant as the least significant fundamental
right, then the former becomes no less a fundamental right than the
latter.

The most insignificant, established, fundamental right is, of
course, the right to watch legally obscene or pornographic movies
in the privacy of one's home. This is because, by constitutional
definition, pornography has no human value.'” It follows, there-
fore, that under Justice Stewart's fundamental rights methodology,
virtually every claimed individual interest under the sun qualifies
as a fundamental right.

Fortunately, a Court majority in San Antonio School District
V. Rodriquez (1973) (of which Justice Stewart was a member), im-
plicitly rejected Justice Stewart's unprincipled approach to con-
stitutional interpretation. The Rodriquez Court stated: "The key
of discovering whether education is fundamental is not to be found
in comparisons of the relative societal significance of education
as opposed to subsistence or housing. Nor is it to be found by
weighing whether education is as important as the [fundamental]
right to travel."'6

The foregoing aspect of the Rodriguez fundamental rights
methodology seems sound. (I do not mean to imply here that the
Rodriquez Court's conclusion that a person's unquestioned, funda-
mental right to pursue an education ceases to be fundamental simply

because it is pursued in the context of a state's public school
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system.)' However, the Rodriquez Court appended the following to
its fundamental rights methodology: The criterion of whether a
claimed right qualifies as a fundamental right for purposes of
"strict scrutiny analysis" is whether the claimed right somehow can
qualify as a constitutionally guaranteed right.'”® The Rodriguez
Court simply pulled this aspect of its fundamental rights methodol-
ogy out of an empty hat.'' vYet, even assuming that this latter
aspect of the Rodriquez fundamental rights methodology represents
sound constitutional law, the fact remains, that it cannot help
establish the proposition that a woman's claimed right to undergo
a physician-performed abortion is wvalidly deemed a fundamental
right by virtue of its connection to the constitutionally guaran-
teed right to privacy. This is so for the simple reason that, in
Roe, the Court expressly held that in order for a claimed right to
qualify as a privacy right, the claimed right must independently
qualify as a fundamental right. The right to privacy does not
confer the status of "fundamentality" upon a privacy right; rather
the right to privacy requires a demonstration that the claimed
privacy right can be independently deemed a fundamental right
before it can be embraced by the right to privacy.'?

It may be argued that a woman's claimed right to undergo a
physician-performed abortion qualifies as a fundamental privacy
right under Justice Marshall's "sliding scale" fundamental rights

methodology as set forth in that justice's dissenting opinion in

Rodriquez:

The determination of which interests are
fundamental should be firmly rooted in the
text of the Constitution. The task in every
case should be to determine the extent to
which constitutionally guaranteed rights are
dependent on interests not mentioned in the
Constitution. As the nexus between the spe-
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cific constitutional guarantee and the non-
constitutional interest draws closer, the
non-constitutional interest becomes more
fundamental.'”

In the course of illustrating his fundamental rights methodology
here, Justice Marshall clearly implied that a woman's interest in
undergoing a physician-performed abortion is properly deemed a
fundamental right, because it is necessary to effectuate a woman's
constitutional right to privacy. He stated: "Recently, in Roe V.
Wade the importance of procreation [and of a woman's interest in
undergoing a physician-performed abortion have]...been explained on
the basis of [their]...intimate relationship with the constitution-
al right of privacy."'  However, the Court in Roe v. Wade
unequivocally stated that the right to privacy does not confer the
status of "fundamentality" on the rights which it embraces, but
rather presupposes the "fundamentality" of those rights. Justice
Marshall was a member of the Roe majority. The manipulation of a
Court holding is simply an unacceptable principle or rule of
constitutional interpretation.

The Rodriguez majority's fundamental rights methodology
involves nothing more than a determination of whether the claimed
interest is itself somehow constitutionally guaranteed. The
Marshall fundamental rights methodology would deem the claimed
interest a fundamental right if either the claimed interest itself
could be found to be somehow constitutionally guaranteed, or if it
could be found to be necessary to the full and proper exercise of
an explicit or implicit constitutional guarantee. However, almost
by definition, a constitutionally guaranteed right guarantees tn
itself every interest that is necessary to effectuate itself to the
full extent of its constitutional status (and, in which case, these

effectuating interests are themselves "implicitly" constitutionally
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guaranteed rights).' Consequently, there is no real difference
between the Rodriquez majority's fundamental rights methodology and
Justice Marshall's fundamental rights methodology. This means that
the latter contains the same fatal flaws that exist in the former.
To reiterate: that a right is constitutionally guaranteed does not
confirm its status as a "fundamental right", but that a right is
validly deemed a "fundamental right" does confirm its status as
being constitutionally guaranteed.

Almost by definition, fundamental, inalienable, or basic human
rights are recognized as complementary. In any event, they are not

% g0, while

recognized as being in contradiction to one another.'
it may be that neither procreation nor abortion is a fundamental
right; and while it may be also true that one of those two rights
is fundamental, it, nevertheless, cannot be true that both of them
are fundamental rights. The Court, in Skinner v. Oklahoma (1942),
stated: "Marriage and procreation are one [which implies they are
complementary] of the basic civil rights of man. They...are
fundamental to the very existence and survival of the race."'”’

It is argued by Heymann and Barzelay, and also by the Court in
Planned Parenthood v. Casey (June 20, 1992), that the fundamental
right to conceive and raise a child is in reality but one prong of
the indivisible, two-pronged right of an individual or couple to
decide whether or not to have a child; and therefore, if a person
maintains that a woman does not have a fundamental right to undergo
a physician-performed abortion, he or she necessarily maintains

also that a person does not have such a right to conceive and raise

a child. Also, see Carey v. Population Services International

(1977), wherein the Court implied that the right to have a child
and the right not to have a child are in reality two prongs of a

single right: "The decision whether or not to beget or bear a
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child...holds a particularly important place in the history of the
right of privacy."®

Neither Heymann and Barzelay nor the Casey Court made an
attempt to demonstrate the soundness of their conclusion that the
nonexistence of a right to an abortion necessarily implies the non-
existence of a right to have a child. This is not surprising.
Suppose a person were to maintain that no person possesses a funda-~
mental right to commit suicide, or to obtain a divorce, or to view
legally obscene materials. Does that person, in so maintaining,
necessarily maintain also that no person has a fundamental right to
live his life, or to marry, or to view material that is not legally
obscene? Of course he or she does not. The mere existence of a
fundamental or constitutionally guaranteed right does not give rise
to its substantial opposite. For example, the Court has held that
the mere existence of the constitutionally guaranteed rights of a
person charged with a serious offense to a public trial by jury and
to the assistance of counsel at trial do not give rise to constitu-
tionally guaranteed rights to a private trial, to a court or non-
jury trial, and to be tried without the assistance of counsel.'”

Just as a person retains the fundamental rights to live out
his or her life, to marry, and to view material that is not legally
obscene, notwithstanding that a person is without the rights to
commit suicide, to obtain a divorce, and to view legally obscene
material, a woman also retains her fundamental right to procreate
(at least in the context of marriage), notwithstanding she is
without a fundamental right to have an abortion. Also, assuming
that an unmarried woman does not have a fundamental right to
conceive a child, by virtue of the Eighth Amendment's prohibition
of the imposition of "cruel and unusual punishment", a state could
no more force her to abort her child than could a state cut off the
hand of a pickpocket.
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It is argued that, granted the fundamental right to conceive
and raise a child and the right not to have a child are not in-
divisible, the fact remains, an individual has a fundamental right
not to have a child. The argument continues: Since physician-per-
formed abortion is a substantial means of effectuating the funda-
mental right not to have a child, and since a constitutionally
guaranteed right guarantees to itself whatever is necessary to ef-
fectuate itself to the full extent of its constitutional status, it
follows that the right of a woman to undergo a physician-performed
abortion is implicit in a woman's fundamental right not to have a
child. The argument then concludes with the following statement of

the Court in Carey v. Population Services International (1977):

The same test ["strict scrutiny analy-
sis"] must be applied to state regulations
that burden an individual's right to decide to
prevent conception or terminate pregnancy by
substantially limiting access to the means of
effectuating that decision as is applied to
state statutes that prohibit the decision
entirely....This is so not because there is an
independent "fundamental right to access to
contraceptives," but because such access is
essential to the exercise of the constitu-
tionally protected right of decision in mat-
ters of childbearing that is the underlying
foundation of the holdings in Griswold,
Eisenstadt v. Baird, and Roe v. Wade.'®

The above argument is logically sound. However, logic is not
the criterion of the truth of premises. The argument is sophistic,
and is simply one more confirmation of the truth that "falsehood is
never so false as when it is very nearly true".

The Constitution guarantees the right of an individual to
marry; yet incestuous, homosexual, and bigamous marriages are not
constitutionally guaranteed. The Constitution guarantees the right
of an individual to seek employment; yet prostitution is not
constitutionally guaranteed. The Constitution guarantees free
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speech; yet it does not guarantee the right unconditionally to use
obscene language or falsely to yell "fire" in a crowded nightclub.

While it is no doubt true that a woman has a fundamental right
not to be compelled by the State to conceive and raise children for
the benefit of the State, this fact remains: If a woman's claimed
right to undergo a physician-performed abortion is not included
within the "definition or scope" of the right not to bear a child,
then it is pure sophistry to state that a woman's claimed right to
undergo a physician-performed abortion is a substantial means for
effectuating her fundamental right not to bear a child.

A fundamental right is not defined or applied in the abstract.

The Court, in West Coast Hotel Company v. Parrish (1936), stated:
"Liberty in each of its phases has its history and connotations."'!

More specifically, the Court, in Smith v. Organization of Foster
Families (1977), stated: "the liberty interest in family privacy
has its source, and its contours are ordinarily to be sought...in
intrinsic human rights, as they have been understood in this
‘Nation's history and tradition.'"'® A review of English-American
legal history does not reveal that intentional abortion has been
recognized there as essential to the orderly pursuit of liberty.
However, it does reveal that abortion has been recognized there as
a serious threat to the orderly pursuit of liberty.'® It follows
that to include the claimed right of a woman to undergo a
physician-performed abortion within the definition or scope of a
fundamental right not to bear a child, would be to sever that right
from its historic roots and purposes. This the Court cannot do.
The Court, in Faretta v. California (1975), stated: "Such a result
[‘to thrust counsel upon an accused, against his considered wish']
would sever the concept of [the right to the assistance of] counsel

from its historic roots."'®

It is argued that a woman's claimed right to undergo a physi-
cian-performed abortion is validly deemed a fundamental right, be-
cause it is intimately related to the purposes of the complementary
fundamental rights to marry, to procreate, and to rear children.
Heymann and Barzelay stated: "If...[the Roe critics] have missed
the forest of [abortion precedent] in the area of marriage, procre-
ation, and child rearing, in part it may be because the Court
itself has sometimes approached the cases in this area as if they
were isolated trees."'® In Moore v. Citv of East Cleveland, Ohio
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(1977), the Court addressed, and sustained a substantive due pro-
cess challenge to a city zoning ordinance that limited occupancy of
certain dwelling units to members of the nuclear family, as dis-
tinguished from members of the "extended family" (members of the
nuclear family plus aunts, uncles, and cousins, etc.). The lead
opinion in Moore stated in part: "Unless we close our eyes to the
basic reasons why certain rights associated with the family have
been accorded shelter under the Fourteenth Amendment's Due Process
Clause, we cannot avoid applying the force and rationale of these
precedents to the family choice involved in this case."'® Justice
Harlan, in his dissenting opinion in Poe v. Ullman (1961), stated:
"Each new claim to constitutional protection must be considered
against a background of constitutional purposes, as they have been
rationally perceived and historically developed."'®

The question, then, is precisely this: Does abortion further
the purposes of the complementary fundamental rights to marry, to
procreate, and to raise children, as those purposes have been
rationally perceived and developed in the context of English-
American social history? 1In Maynard v. Hill (1888), the Court
observed that marriage is "the foundation of the family and of
society, without which there would be neither civilization nor
progress."® TIn gkinner v. Oklahoma (1942), the Court described
the rights to marry and procreate as being "fundamental to the very
existence and survival of the human race".'® 1In the lead opinion
in Moore v. City of East Cleveland, Ohio (1977), it is stated that
"[ijt is through the family that we inculcate and pass down many of
our most cherished values, moral and cultural."!? Richard
O'sullivan, in his Christian Philosophy in the Common Law, ob-
served: "The spouses who give life and being to the community are
the chief agents of social welfare and of the common good." St.
John Stevas, in his law and Morals (1964), observed: "English
judges in the nineteenth century were united in laying down
procreation of children as the primary purpose of marriage."!¥
Secondary purposes here were, of course, intimate companionship
with the opposite sex, and the channeling of the sexual drive so as
to avoid the consequences of sexual anarchy or promiscuity. These

secondary purposes were never advanced to the exclusion of the
primary purpose of marriage. They were considered simply as being
complementary to that primary purpose.'” In an anonymous commen-
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tary on the English case of R v. Russell (1832), which involved a
pre~quickening, induced abortion, the following was stated:

The act [of induced abortion] itself has a
tendency to deprave the mind; and we scruple
not to assert, that if sexual pleasures could
be indulged with impunity, the bonds which
hold society together would be broken asunder,
and the most sacred and important of all human
relations [mother and child] could be treated
with contempt. Supposing then, that abortion
though feasible without any physical injury,
be an act from which a delicate mind will
shrink with disgust, which has a tendency in
itself to corrupt the morals, which will
frustrate, if not totally dispense with the
institution of marriage, is it not a matter
fit for the cognizance of the legislature.'?

Intentional abortion simply frustrates and contradicts the
purposes of the complementary fundamental rights to marry, to pro-
create, and to raise a family, as those purposes have been ration-
ally perceived and developed in the context of English-American
social history. Those complementary fundamental rights no more
constitute precedent for deeming as fundamental a woman's claimed
right to undergo a physician-performed abortion, than does the
fundamental right of an individual to live out his or her life
constitute precedent for a fundamental right to commit suicide.

It is argued that the complementary fundamental rights to
marry, to procreate, and to raise children, when coupled with the
right of married and unmarried persons to prevent conception by the
use of artificial contraceptives, constitute sound precedent for
deening as fundamental a woman's claimed right to undergo a physi-

194

cian-performed abortion. Yes, and the fundamental right of a

married couple to raise their children as they see fit, when
coupled with the right of a married couple to view obscene movies

195

in the privacy of their home, constitutes sound precedent for
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deeming as fundamental a married couple's interest in raising their
children under the influence of pornographic movies! By willy-
nilly coupling constitutional rights, one can come up with an enor-
mous bag of new constitutional rights to throw at the great enemy
of liberty: the State.

It is, therefore, not surprising that in Griswold the Court
did not suggest that the complementary fundamental rights to marry,
to procreate, and to raise children constitute sound precedent for
the proposition that a married couple has a fundamental right to
use contraceptive devices.'%

The Roe Court decided the question of whether a woman has a
fundamental right to undergo a physician-performed abortion without
reference to the question of whether or not abortion results in the
destruction of a human being. Practically speaking, since Western
civilization originally became Christian, no Western society has
ever recognized in its members a fundamental right to take the life
of another human being other than in individual or national self-
defense. Given the foregoing, then does not a person, who would
claim that a woman has a fundamental right to destroy the conceived
unborn product of her conception, have the burden of proving that
such a product is not a human being? A person, who would claim a
right, must prove the right. Yet, according to the Roe Court, the
propositions that a fertilized human ovum, embryo, or fetus is not
a human being can be neither proved nor disproved.' If the Roe
Court is correct here, then this is yet another reason why the
claim that a pregnant woman's interest in undergoing a physician-
performed abortion is her fundamental right must fail.

Even if it could be proved that the unborn product of human
conception is not a human being, it would no more follow that,
therefore, a woman has a right to abort that product, than would it
follow that a person has a right to kill a snail darter or to burn
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down a redwood tree, since neither a snail darter nor a redwood
tree is a human being.'®

The Court, in Crowley v. Christensen (1890), observed that
constitutionally guaranteed liberty "is only freedom from restraint
under conditions essential to the equal enjoyment of the same right
by others."'” Therefore, if there is no substantial male equivalent
or counterpart to a female's claimed right to undergo an abortion,
then it should follow that a woman's claimed right to undergo an
abortion cannot be considered an aspect of "ordered liberty".
Fundamental or inalienable human rights, almost by definition, are
particular to human beings, and not to the particular sex of human
beings.

It is argued, however, that there is a male counterpart to a
female's claimed right to obtain a physician-performed abortion:
the fundamental right of a male to "“reproductive autonomy®.
Laurence Tribe has argued: "To deny her [a female] the reproductive
autonomy given men is to turn biology into destiny, to deny all
women the very possibility of equality."?” This is a unique funda-
mental right. Who conferred upon a male a so-called right to repro-
ductive autonomy, i.e., a right not to become or remain pregnant?
(What other meaning can a right to "reproductive autonomy" possibly
have in the context of Tribe's foregoing argument? Surely Tribe
does not mean in the case of the man, a right to have sex without
the possibility of procreating; for in that case, the man would
necessarily possess a right to force a woman, who became pregnant
through him, to undergo an abortion.) The fact of the matter is, a
man no more has a right not to become pregnant than does he have a
right to become pregnant. It is impossible to confer upon a person
something he or she is incapable of possessing. Biology functions,
in part, to make living things "different from" as distinguished
from, "unequal to" each other. Inequality does not even qualify as
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a biological term. It is nonsense to maintain that the Constitu-
tion serves to correct nonexistent, biological flaws. What Tribe
conveniently fails to mention here is: Implicit in the argument
stating that a woman's right to reproductive autonomy includes
access to physician-performed abortion is that a man does not have
a fundamental right to procreate, because the woman has a fundamen-
tal right to monopolize procreation.?’!

Finally, given (1) that as observed by the Court in Wisconsin
v. Yoder (1972), "the very concept of ordered liberty precludes
allowing every person to make his own standards on matters of con-
duct in which society as a whole has important interests," and (2)
that as the Court in Roe expressly conceded, a state has an import-
ant interest in protecting the unborn product of human conception
throughout the gestational process;202 then it should follow that a
woman's claimed right to undergo a physician-performed abortion
cannot be logically considered as an aspect of ordered liberty. It
is simply a contradiction in terms to maintain that fundamental
rights exist in opposition to the common good or to important state
interests. A determination of the existence of a fundamental right
should not be made without reference to whether the existence of
such a right undermines the common good.?%

It may be that Fourteenth Amendment liberty is a "rational
continuun" and that, as noted by the Court in Harper v. Virginia
Bd. of Elections (1966), Fourteenth Amendment liberty is not
limited to a "fixed catalogue...of fundamental rights."?% However,
that does not even begin to establish that a woman's claimed inter-
est in undergoing a physician-performed abortion qualifies as a
fundamental right.

Tribe and Dorf have observed correctly that "whether to desig-
nate a right as fundamental poses the central substantive question

of modern constitutional law."?® In Roe, the Court designated a
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woman's interest in abortion as a fundamental right. Yet the Roe
opinion is more than extremely vague regarding just how that Court
arrived at that designation.?® The same can be said of the dis-
senting opinions in Bowers regarding the claim that the practice of
homosexual sodomy is fundamental.?” These opinions conveniently
overlook what James J. Kilpatrick insightfully referred to as the

"first commandment for an appellate opinion: that it be clear."
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PART III

The Law on Abortion Under the Criminal Justice Systems
of the English North American Colonies

Assume that in the late seventeenth century, in the relatively
liberal Colony of Rhode Island and Providence Plantations, a cer-
tain Deborah Allen was indicted for having attempted to destroy the
unquickened child in her womb. Assume further that Allen chal-
lenged the indictment on the grounds that it does not allege an
indictable offense under Rhode Island law. Finally, assume that

the Allen court ruled on this challenge as follows:

(1) The General Attorney's position that the
offense is indictable at the English common
law is sound. Indeed, not so many years ago
in Maryland, one Jacob Lumbrozo was sSo prose-
cuted.' (2) However, according to our penal
code, the common law on indictable offenses is
in effect in this colony only to the extent
that particular common law offenses have been
explicitly or implicitly incorporated into the
code. (3) This code provides also that no per-
son can be prosecuted for an offense not found
there. (4) The offence described in the Allen
indictment is not found there. It is true that
this code implicitly provides for attempted
murder. Yet, even assuming that "legal impos-
sibility" would be no defense here, the in-
dictment does not allege another element of
attempted murder: the "intent" to kill a human
being (in this case, one as yet unborn). The
indictment does not allege that Allen believed
that her fetus had quickened. (5) It is,
therefore, the judgment of the Court that the
challenge be sustained, and that the accused
be discharged.
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If the Allen court's decision was correct, then it is certain

that the then existing governing bodies for the Christian Colony of
Rhode Island and Providence Plantations and the other then existing
English North American colonies, on hearing of the decision in
Allen's Case, and in consideration of their duty to outlaw sin or
acts contrary to the Word of God or the Natural Law, would have
enacted a statute making it a criminal offense for any person to
attempt to destroy the unquickened child in the womb.? The
Massachusetts colonist Cotton Mather (1663-1728), in his Elizabeth

in Her Holy Retirement (1710), stated: "It is a child of God that

you have now within you. What a Consolation [for your pains of
childbirth]....It is a Member of His Mystical Body which is now
Shaping in Secret and Curiously to be wrought."® The following

brings home the point here:

This Court [the late 17th~-century Massa-
chusetts General Court], accounting it their
duty...to prevent appearance of sinn & wick-
edness in any kind, doe order, that henceforth
it shall not be lawfull for any singlewoman or
wife in the absence of hir husband to enter-
teine or lodge any inmate or sojourner with
the dislike of the selectmen..., or magis-
trate, or comissioners who may haue cognizance
thereof, on penalty of fiue pounds [of tobac-
co] per weeke, on conviction..., or be corpo-
rally punished, not exceeding ten stripes; and
all constables are to take cognizance hereof
for information of such cases.*

Given that the Allen court's initial four rulings were
correct, and that the Rhode Island governing body of that time was
of the opinion that intentional abortion should not go unchecked,’®
then was the Allen court's decision correct? Carefully consider

the second ruling. All that the Allen court did here was to

interpret a provision in Rhode Island's penal code. What the Allen
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Court neglected to rule on was whether or not, by virtue of English
law, the "Laws of England" are in effect in the Colony of Rhode
Island and override Rhode Island's penal code. The correct answer
to that question depends upon correctly determining the answer to
the following question. Did then-existing English law consider
that the English North American territories were acquired by
England through discovery, occupation and settlement, or rather
through conquest or cession? Regarding the former, English law
provided that English law was automatically in operation in the
territory, except to the extent particular English laws were deemed
unsuitable to the conditions there. Regarding the latter, English
law provided that only the laws of the conquered or ceded territory
were in effect there.® Blackstone took the position that the
English North American territories were acquired through conquest,
or perhaps by cession, and therefore, the common law was not in
operation there.” Blackstone's position here seems erroneous.
David Walker observed: “The first lord proprietors of North
American colonies had, by their charters, to govern by English law,
and the settlers had the liberties of Englishmen."®

On September 4, 1683, in the Colony of Rhode Island and
Providence Plantations, a certain Deborah Allen pled guilty to an
indictment charging her with the misdemeanor offense of attempting
to destroy the child (presumably: the guick child, as distinguished

from the child unquickened) in her womb. A record of this case

reads as follows:

On Indictment by the Gen. Attorney against Deborah Allen,
Daughter of Mather Allen of the Towne of Dartmouth in the
Colony of New Plymouth for fornication [in this case, for
giving birth to a bastard child(?)], and for Indeavour-
inge the Dithuction [destruction] of the Child in her
womb: being brought into the Court, her Charge Read, and
asked whithyer Guilty or not, Ownes Guilty. The Court doe
Sentence Deborah Allen for her Transgression forthwith to
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be severly whipped in the Towne of Newport with fifteen
Stripes on the naked back and pay officer's fees.®

Some may want to argue that the Allen abortion allegation was

added only to put Allen in an even more unfavorable light. More
specifically, it is argued that, because in colonial America a
whipping was the common punishment that was or could be imposed on
a woman who committed fornication, or on a woman who gave birth to
a bastard child; then it hardly can be said that the attempted
abortion charge in Allen's Case is set forth there as separate from
the charge of fornication.

In Rhode Island in 1683 the mother and the father of a bastard
child could be whipped for their fornication. The Rhode Island
Code of 1647, which was in force in 1683, provided that the punish-
ment for fornication or for producing a bastard child shall be the
punishment that the English law proscribes for the same.'® The 1682

edition of Dalton's The Country Justice sets forth this punishment:

By the statute 7 Jac. [1, c.iv, sec.7 (1609)] it appear-
eth that the Justice of Peace shall now commit such leud
Woman to the House of Correction, there to be punished,
etc. And guaere if the Justices of Peace may not punish
(by corporal punishment [i.e., by whipping]) the Mother
by force of this Statute of 18 Eliz., [I, c.3 (1576)],
and then send them to the House of Correction....

But such corporal punishment or commitment to the
House of Correction is not to be until after the Woman is
delivered of her child; neither are the Justices of Peace
to meddle with the Woman until that Child be born (and
she strong again), lest the Woman, being weak, the child
wherewith she is [pregnant] happen to miscarry: For you
shall find that about 31 Eliz. [1589] a Woman great with
child, and suspected of incontinency, was commanded (by
the Masters of Bridewell in London) to be whipped there,
by reason whereof she travelled, and was delivered of her
Cchild before her time, etc. And for this, said Masters
of Bridewell were in the said case fined to the Queen at
a great Sum, and were farther ordered to pay a sum of
money to the said woman.!
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18 Eliz. 1, c.3 (1576) made it discretionary, not mandatory,
that a woman be whipped for giving birth to a bastard child. Also,
it appears to have been a well-established judicial custom, if not,
for the most part, the law throughout the English North American
colonies to permit a convicted fornicator to pay a fine in lieu of
being whipped. Indeed, in 1683 in Rhode Island, the same Court
that sentenced Deborah Allen to be whipped permitted each of three
other female fornicators to pay a fine in lieu of being whipped
("one pound, Six Shillings, Eight pence..., or [else]...fifteen
stripes on the Naked back").'? Deborah Allen was not permitted to
pay a fine in lieu of being whipped.

By virtue of what law was Deborah Allen prosecuted for having
attempted to destroy her unborn child? So far as is known, Rhode
Island did not then have on its books a criminal abortion statute.
The Rhode Island Code of 1647 expressly adopted the English common
law on indictable offenses, but apparently, or at least arguably,
it did so only to the extent that those indictable offenses were
expressly or implicitly set forth there.™ An example of the latter
would be an attempt to commit one of the express offenses. While
the offense of murder was set forth in that code,' deliberated
abortion was not. The last paragraph of this code provided as

follows:

These are the Lawes that concern all men, and these
are the Penalties for the transgression thereof, which by
common consent are Ratified and Established throwout this
whole Colonie; and otherwise than thus what is herein
forbidden, all men may walk as their consciences perswade
them, every one in the name of his God. And lett the
Saints of the Most High walk in this Colonie without
Molestation in the name of Jehovah, their God, for Ever
and Ever...."
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In the absence of evidence to the contrary, it should be presumed
that the Allen court understood and abided by its own laws. It
would seem that the Allen charge of attempted abortion had been
brought on a theory of attempted murder, which at common law was
indictable only as a misdemeanor. Such a theory would not be
necessarily contrary to the English common law on murder, because
at the common law an aborted child was considered a victim of
murder, provided the child had died in connection with being
aborted after the child had been born alive. Hence, at least when
such a child had survived being aborted, then the attempted
destruction of the child in the womb could be considered as
attempted murder.'

Allen gave birth to the child she had attempted to abort

before she was sentenced; for, and in light of the Dalton's

foregoing Country Justice observation, if Allen were pregnant when

she was sentenced to be whipped, then the sentencing order would
have recited that the whipping be stayed until after Allen gave
birth, and was restored to full strength. Nevertheless, it cannot
be positively stated that Allen's child was born alive. In
Maryland in 1652, and evidently on a Maryland-received-common law-
theory, one Mitchell, a militia captain, was charged with, and
convicted of the attempted abortion-murder of an unborn child that
had been born dead. Evidently, the only reason why the Mitchell
prosecutor did not file a murder charge against Mitchell was be-
cause the prosecutor formed the opinion that he could not suffi-
ciently prove that the stillborn child had died in connection with
the attempted abortion.' Also, in Maryland in 1656, a court
indicated a willingness to have a certain Francis Brooke tried for
the murder of his wife's three-months-old stillborn child.'™

It may be argued that Allen's relatively light sentence tends
to prove that the Allen judge did not equate Allen's act of
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attempted abortion with the common law misdemeanor offense of
attempted murder. The argument is fatally flawed. It will be
seen, for example, in England in 1592, Richard George, on being
convicted of the attempted murders by poisoning of a mother and two
of her children, received a sentence to be whipped. 1In 1670 in
Essex County, Massachusetts, John Clearke was ordered to be whipped
for his conviction of attempted murder by stabbing. In New London,
Connecticut in 1712, Daniel Gard, on being convicted of manslaugh-
ter (a reprievable, capital felony), was sentenced to be whipped
(thirty-nine stripes), to stand for one hour on the gallows with a
halter about his neck, and to remain in prison until he paid the
costs of his prosecution. Gard had challenged a man to fight; and
then had killed the man in the fight.'

Evidently, none of the English North American colonies enacted
a statute that expressly outlawed attempted abortion. However, in
spite of the absence of the existence of a criminal law covering
induced abortion, in each of these colonies, it would be a mistake
to conclude that the law in the colony was the same as the English

common law on this subject. Paul Reinsch stated:

Some of the colonies declared the English
common law subsidiary in cases not governed by
colonial legislation at a comparatively early
date. We have this in the case of Maryland,
Virginia and the Carolinas. But other colo-
nies very early made unequivocal declarations
of looking upon the law contained in Scripture
as subsidiary law in their system. This is
true of Massachusetts, Connecticut, and New
Haven and to a certain extent of New Jersey.?

A good example of a colonial law making the Bible the govern-
ing law on a subject on which colonial code law was silent is con-

tained in the Massachusetts Body of Liberties of 1641:
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No mans life shall be taken away,...no mans
person shall be arested, restrayned, banished,
dismembred, nor any wayes punished,...unlesse
it be by vertue or equitie of some expresse
law of the Country waranting the same, estab-
lished by a generall Court and sufficiently
published, or_in case of the defect of a law
in any parteculer case [,then] by the word of
god. And in Capitall cases, or in cases con-
cerning dismembring or banishment, according
to that word to be judged by the Generall
Court.?!

The English translation of the Septuagint or Greek version of

Exodus 21:22-23 reads as follows:

And if two men strive and smite a woman with
child, and her child be born imperfectly
formed [not yet formed into a recognizable
human body and, therefore, not yet informed
with a human or rational soul], he shall be

forced to pay a penalty: as the woman's
husband may lay upon him, he shall pay with a
valuation. But if he be perfectly formed

[i.e., organized into a human body and, there~
fore, also informed with a human or rational
soul], he shall give life for life.?

The Geneva_Bible (1560), which the puritans preferred, and
which was in extensive use in the Colony of Virginia and throughout
the New England colonies, and in exclusive use in Plymouth Colony,?
included the Hebrew version of Exodus 21:22-23. This version
reads: "If when people, brawling, hurt a pregnant woman and she
suffers a miscarriage, but no further harm is done, the person
responsible will pay compensation as fixed by the woman's master,
paying 23 much as the Jjudges decide. If further harm is done,
however, you will award life for 1life...."? The Geneva Bible

interpreted this Hebrew version of Exodus 21:22-23 in light of the
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Septuagint version of Exodus 21:22-23, so that the Geneva version

or interpretation of Exodus 21:22-23 reads as follows:

If men strive and hurt a woman with child, so
that her child departs from her and death
[marginal note: "of the mother, or child"]
follow not, he shall be surely punished ac-
cording as the woman's husband shall appoint
him, or he shall pay as the judges [marginal
note: "or, arbiters"] determine. But if
death [of the mother, or the child] follow,
thou shalt pay life for life.®

Also of relevance here is a portion of a statement made by the
protestant minister and Harvard College president (1654-72),
Charles Chauncy. It was given in 1642 in response to an inquiry by
Massachusetts Governor Richard Bellingham to the local governing
body of Plymouth Plantation. That body directed the inquiry to
Chauncy. The inquiry had to do with how the General Court and
local courts of Massachusetts Colony should proceed against the
practice of certain unnatural vices. The statement, in pertinent

part, reads as follows:

In concluding punishments from the judi-
cial law of Moses that is perpetual, we mnust
often proceed by analogical proportion and
interpretation, as a paribus similibus, minore
ad majus etc. [roughly: "by analogical compar-
isons, proof of a lesser necessarily proves
the greater of the lesser"; for example: "B"
(negligently or accidentally caused miscar-
riage) is "C" (is against the Word of God).
Since "A" (deliberately caused abortion) is
more culpable than "B"; it follows that "aA"
also is "c".], for there will still fall out
some cases, 1in every commonwealth, which are
not in so many words extant in Holy Writ, yet
the substance of the matter in every kind (I
conceive under correction) may be drawn and
concluded out of the Scripture by good conse-
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quence of an equivalent nature. As, for
example, there is no express law against
destroying conception in the womb by potions,
yet by analogy with Exodus xxi.22, 23 [which
deals with accidentally caused abortion], we
may reason that life is to be given for life.?

There is no known, colonial American abortion case in which a
judicial body applied, or refused to apply, the Hebrew or the
Septuagint version of Exodus 21:22-23. However, a good analogy
does exist here. 1In 1672, in Hartford, Connecticut, Thomas and
Sarah Rood, father and daughter, pled guilty in the Court of
Assistants to indictments charging them with incest. When the
Roods committed incest, Connecticut Colony did not have on its
books a statute outlawing incest. The Roods Court, after consult-
ing with certain ministers who referred the Court to Leviticus
20:11-12, 14, 17, 19-21 (none of which expressly mentions father-
daughter incest), sentenced Thomas to death and Sarah to be
severely whipped.?’

The foregoing, then, tends to prove that the intentional
destruction of the child existing in the womb very well may have
been recognized in several of the New England colonies in the
seventeenth century as a capital offense, and the intentional
destruction of the ungquickened child in the womb very well may have
been recognized as a non-capital offense.

A cursory review of colonial American legal records indicates
that the following statute was originally enacted in the Colony of
Massachusetts in 1649, and was subsequently incorporated into the
Duke of York Laws (1665) which, for some period, were in effect in

New York, Pennsylvania, the Jerseys and Delaware:

For as much as the law of God (Exod.
10:13) [sic: 20:13 ("you shall not kill")]
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allows no man to touch the life, or limbs of
any person, except in a judicial way:

Be it hereby ordered and decreed, that no
person or persons whatsoever that are employed
about the bodies of men, women or children,
for preservation of life or health, as physi-
cians, chirurgions, midwives, or others [such
as druggists or apothecaries, shall] presume
to exercise or put forth any act contrary to
the known [or approved] rules of art [in each
mystery and occupation]}, nor exercise any
force, violence or cruelty upon, or towards
the bodies of any, whether young or old (no,
not in the most difficult and desperate cas-
es), without the advice and consent of such as
are skillful in the same art if such may be
had, or at least of the wisest and gravest
then present, and consent of the patient or
patients, if they be mentis compotes, much
less contrary to such advice and consent, upon
such severe punishment as the nature of the
fact may deserve; which law is not intended to
discourage any from a lawful use of their
skill, but rather to encourage and direct them
in the right use thereof, and to inhibit and
restrain the presumptuous arrogance of such as
through precedence of their own skill or any
other sinister respects, dare be bold to at-
tempt to exercise any violence upon or towards
the bodies of young or old, to the prejudice
or hazard of the life or limb of man, woman,
or children.?®

There is no known case involving a prosecution under this
statute.?® with that said, a question to be considered is whether
the formed human fetus in receipt of his or her human or rational
soul would have been viewed by colonial American judicial authori-
ties as a person or child within the meaning of the words "“person"
or "children" as contained in the underscored portion of the fore-
going statute. There is good reason to believe that this question
would have been answered in the affirmative. The English contro-
versialist, Chas Leslie, in the early part of the eighteenth

century, stated: "The personality of a man is essential to the
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Man, that is, he is a person by the Union of his soul and body....
This is the acceptance of a person among men, in all common sense,
and as generally understood. "

Irrespective of how the foregoing question would have been
resolved by colonial American courts, there is no question those
courts would have viewed every form of abortion (with the possible
exception of one done to save the pregnant woman's life)3!' as a
violent and cruel act on a woman, and one contrary to the approved
rules relating to the practices of medicine, surgery, pharmacy, and
midwifery.3?

The only way one could rationally argue that the foregoing
statute would not have been construed by colonial American courts
to cover acts of abortion would be to argue the following:
Inasmuch as this statute was obviously designed to discourage the
unskillful from practicing the healing arts,? and inasmuch as a
colonial American court would no more have viewed abortion as a
healing or life-preserving act than such an authority would have
viewed an act of murder by a physician on his patient as a life-
preserving act, it hardly can be said that the statute would have
been construed to cover an act of intentional abortion.3* The
argument overlooks the fact that the statute was expressly based on
Exodus 20:13: "You shall not kill"™.

In New York City in 1716, a municipal ordinance was enacted
that forbade midwives to, among other things, "‘[g]ive any Counsel
or Administer any Herb, Medicine or Potion, or any other thing to
any Women being with Child whereby She Should Destroy or Miscarry
of that she goeth withal before here time.'"®® It has been said
that in virginia, in the eighteenth century, a similar ordinance
was enacted.3

It seems reasonable to conclude that the following law (en-

acted in 1642, and contained in a Colony of Connecticut statutory
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scheme of capital offenses) would have been construed to cover acts

involving intentional abortion:

And whereas frequent experience giues in sad
evidence of seuerall other wayes of uncleanes
and lasiuious caridges practised among us
whereunto, in regard of the variety of Circum-
stances, particular and expresse lawes and
orders cannot suddenly be suted; This Court
cannot but looke uppon evells in that kind as
very pernitious and distructiue to the welfare
of the Comonweale, and doe judge that seuere
and sharpe punishement should be inflicted
uppon such delinquents, and as they doe ap-
proue of what hath bine alreddy done by the
particuler Court, as agreeing with the gener-
all power formerly graunted, so they do hereby
confirme the same power to the particular
Court who may proceed wither by fyne, comitt-
ing to the howse of correction or other cor-
porall punishement, according to their discre-
tion, desiering such seasonable, exemplary
executions may be done uppon offondors in that
kynd, that others may heare and feare.3’
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PART IV

A_Revigionist History of the Status of Abortion
as a Criminal Offense at the English Common lLaw

1. Introductory Remarks

The Court in Roe placed its imprimatur on Cyril Means' vandal-
ization of the historical record of the status of deliberately in-
duced or performed abortion (intentional abortion) at the English
common law. This record is, therefore, in some danger of becoming
lost to English-American law. In English law: "Persuasive value
attaches to decisions of the Supreme Court" of the United States.'

Several persons have refuted some aspects of the Roe-Means
position that at common law intentional abortion was not a crime,
and was a right.? However, in doing so, they have in some
instances confused this historical record. For example, they have
accepted as fact that at common law the pregnant woman's initial
feeling or perception of the stirrings of her fetus (gquickening),
and not fetal formation, was the dividing line between criminal and

non-criminal abortion. It will be demonstrated in this Part IV

that in the development of the common law on criminal abortion, and
irrespective of whether quickening or fetal formation was the cri-
terion of when a pregnant woman becomes gquick with child (pregnant
with a 1live child), pre-gquick with child abortion became an
indictable offense.

It will be demonstrated also that the legal presumption, based
upon currently available evidence, should be that at the English
common law on criminal abortion, fetal formation, and not
quickening, was the criterion of when a pregnant woman becomes

quick with child. It will be demonstrated that one can conclude
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that gquickening was this criterion only by reading the history of
abortion at common law backwards.

It is true that virtually every post-18th-century, English and
American court decision, legal treatise, criminal textbook, law
journal article, treatise on medical jurisprudence or forensic
medicine, and work on the social history of women, that contains a
discussion of criminal abortion at common law, states or assumes
that guickening was the common law abortion criterion of when a
pregnant woman becomes gquick with child.® However, it will be
demonstrated that it cannot be reliably stated that there is any
known pre-19th-century, English case or English book of legal
authority that explicitly or implicitly incorporates guickening as
the common law abortion criterion of when a woman is or becomes

quick with child.

It will be demonstrated further that: it was received opinion
among learned persons in England, before, during, and after (to
about 1850) the reign of common law offenses, that the product of
human conception begins its existence as a human being just as soon
as it develops into a fetus or acquires a recognizable human shape.
There is nothing in the then and there existing disciplines of
philosophy (particularly, that branch of philosophy known as the
psychology of man), medicine, and science (natural philosophy), or
such areas of study as human anatomy and human embryology, that
called into question the Aristotelian opinion that the newly formed
human fetus is properly recognized as a human being. The only
thing that seems to have been questioned here is whether the pre-
fetal product of human conception is properly not recognized as a
human being.

It should not be overlooked that the judiciary, in the
English-American legal tradition, is not vested with the jurisdic-
tion to resolve scientific or philosophical questions, as such.
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These are "nonjusticiable" questions. Some examples of such ques-
tions are: does life exist on Mars; can a polio vaccination, in
some instances, cause the vaccinate to contract polio; and, when
does a human being come into existence? The Court, in Jacobson v.
Massachusetts (1905), in the course of rejecting a Fourteenth
Amendment, due process clause challenge to a compulsory smallpox
vaccination statute, stated: "‘While we do not decide, and cannot
decide, that vaccination is a preventive of smallpox, we hold that
the compulsory smallpox vaccination statute in question is a health
law, enacted in a reasonable and proper exercise of the police
power.'"‘

Furthermore, no person has even begun to demonstrate the
validity of the third prong of the following three-pronged propo-
sition: (1) It may be that it was received opinion among the
learned in England throughout the reign of the English common law,
that a human being comes into existence when the human embryo de-
velops into a fetus. (2) It may be also true that in the common
law decision-making process the judiciary, in approaching justici-
able questions that, for their proper resolution, depend in part
upon an opinion on a philosophical or scientific question, almost
always adopts the opinion on the question that is generally
accepted as reliable or true among the members of the appropriate
scientific or philosophical community.?® (3) However, the fact
remains that the English judiciary eventually came to reject fetal
formation as the common law abortion criterion of when a woman
becomes pregnant with a live child, and came to adopt or to make
the legal fiction that gquickening should be the criterion here,
because that judiciary came to believe that the interests of
justice demanded as much. Specifically, that judiciary came to

believe that the fetal formation criterion might more often fail to

curb what the quickening criterion would more often curb: errone-
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ous convictions (because of weak evidence of fetal life, or of the
destruction of such life) of the killing of an unborn human being
through abortion. I intend to demonstrate the invalidity of the
foregoing third prong.

There is sufficient evidence to indicate that the English
judiciary, during the period between approximately 1808 and 1832,
came to recognize gquickening as the common law abortion criterion
of when a pregnant woman becomes quick with child. So, this may be
asked: How, then, in the early nineteenth century, did the English
judiciary come to recognize gquickening, and reject fetal formation,
as this criterion? The question contains a false premise. This
judiciary, in recognizing the guickening criterion, did not do so

in the course of consciously rejecting the fetal formation cri-

terion. This judiciary simply mistakenly thought that guickening
always had been the applicable criterion. Thus, gquickening became
this criterion by nothing more than a legal accident.

How, then, between approximately 1808 and 1832, did the
English judiciary mistakenly come to recognize cquickening as the
criterion of when a pregnant woman became "quick with child"?
Available evidence indicates that this came about through a subtle
error in judicial interpretation. In several abortion cases
prosecuted during the period 1808-1832, English judges mnistook
quickening for the definition of the term ick with child, which
in its primary sense, as does the term with cquick child, means "to
be pregnant with a live child."® They did this because in England
before, during, and after the reign of common law offenses, it was
a common expression among pregnant women to refer to themselves as

being with quick child or gquick with child (i.e., as being pregnant

with a live child) once they had experienced quickening. These
judges mistook a vulgar opinion on the subject of "when" a pregnant

woman becomes quick with child for the definition of that term.
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They mistook a "when," and a wrong one at that, for the definition
of the "what". Furthermore, Coke, in his Institutes III (1641)
abortion passage, used the term gquick with child without explicit
reference to fetal formation, and he undoubtedly intended this term
to be synonymous with Bracton's De ILegibus (1220s-1250/57) abortion
passage phrase "formed or animated". The former passage cites the
latter passage. Also, Blackstone, in his Commentaries (1765-=70)
stated that a pregnant woman becomes ick with child, within the
meaning of Coke's Institutes III abortion passage, when her fetus
initially stirs in her womb (which is not synonymous with - but
could be easily confused with - gquickening, since quickening refers
to the pregnant woman's "initial" perception of this stirring).
Thus, it stands to reason that the early 19th-century English
judiciary thought that gquickening always had been the common law
abortion criterion of when a woman becomes gquick with child.

It is certainly possible that long before the period between
approximately 1808 and 1832, the English judiciary mistakenly came
to recognize gquickening as the common law abortion criterion of
when a pregnant woman becomes guick with child. However, to date,
no one has produced good evidence to prove that the same is more
than a mere possibility or theory. A theory cannot, of course,
prove itself. In any event, once it is shown that a particular
rule (in this instance, that fetal formation was the criterion of
when a human being comes into existence in the context of abortion)
was a part of the common law at a particular period in the English
common law, then interpreters of the common law are bound to
presume that the rule remained as the common law rule in the subse-
quent development of the common law. The presumption remains
unrebutted until it is shown that at a subsequent period in the

common law the rule was explicitly or implicitly rejected. An
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example of the latter would be a demonstration that the reason for
the rule ceased to exist during such a subsequent period.

It may be that the common law adopted the maxim communis error
facit jus (literally: common error makes law). This maxim holds
"that an erroneous view of what the law is, if long persisted in
and accepted as the basis of practice and ruling, may be held to
have established the law in the erroneous sense even when the error
has been established." However, this maxim cannot be invoked to
fix quickening as the criterion as the common law abortion criter-
ion of when a woman becomes "quick with child", if only for the
reason that no one has even begun to demonstrate that the English
judiciary, long before the period between approximately 1808-1832,
had come to recognize the quickening criterion.

It is no easy task to relate an accurate history of the status
of abortion as a criminal offense at the English common law. One
reason is that, beginning in approximately the early 1960s, and
largely in connection with Roe v. Wade and the preceding movements
to repeal long-standing criminal abortion laws in England and the
United States, many untrue, misleading, and unresolved, conflicting
statements have been made regarding various aspects of this
history.

Another reason is that there are so few known criminal abor-
tion prosecutions at the English common law. Also, neither these
few abortion prosecutions nor the brief passages on abortion in the
common law books are self-explanatory. Professor John Baker has

observed:

The [English] criminal law has hardly received
generous attention from the English legal
historian....More records of criminal sessions
are...finding their way to the presses. A
certain amount of law is to be learned from
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(thisj...material....[However],...[such]
record [material]...tells little or nothing
about the interpretation of the terms used in
the indictment, the nature of the evidence
given, the rules of evidence (if any), the
considerations which weighed with the jury,
the influence of the judge, or the extent to
which strict law might be softened by discre-
tion. Such questions are notoriously diffi-
cult to answer; but until the answers are
found there can be no history of English
criminal law.’

When Roe v. Wade was decided in 1973, only six pre-19th cen-
tury, English common law abortion or abortion related prosecutions
were known to English and American law. These six are the follow-
ing: (1) R _v. Richard de Bourton (1327/28), also known as The
Twins-slayer's Case, and which as it is known in its hitherto in-
complete form was grossly misconstrued by Cyril Means, if not also
the Roe Court, to stand for the proposition that at the English
common law it is not an indictable offense (neither felony nor
misdemeanor and, therefore, it is a woman's common law liberty) to
destroy through abortion, the child existing in her womb; (2) R v.
Anonymous (1348), also known as the Abortionist's Case, and under-
stood to stand for the proposition that at common law a child or
human being that is killed before being born alive is not con-
sidered a victim of criminal homicide; (3) Sims' Case (1601), which
evidently was a civil prosecution, but which in dictum restates the
proposition set forth in R v. Anonymous (1348), and then adds that
a live-born child that dies in connection with being aborted is
recognized as a victim of criminal homicide; (4) R v. Fry (1801),
also known as Chitty's Abortion Precedent, which contains a common
law misdemeanor indictment alleging, among other offenses, two
counts of attempted murder (on the theory that the aborted children

were aborted alive and survived being aborted) and an abortion that

120



resulted in a stillbirth; and (5) and (6) R v. Anonymous (1670, per
M. Hale) and Tinkler's Case (1781), which stand for the proposition
that at common law it is murder for a person to unintentionally
kill a pregnant woman in connection with a intentional abortion.
New information will be presented on three or four of these six
cases. For example, it will be demonstrated that The Twins-
slayer's Case, as it was known to such common law writers as Coke,
Hale, Blackstone, Hawkins and Staunford, was incompletely reported,
and was misinterpreted by these great common law authors. When
correctly interpreted (and particularly in 1light of its more
complete form), this case actually supports the virtual opposites
of the propositions mistakenly thought to be set forth there. It
will be shown also that it very well may be the case that R _v.
Anonymous (1348) was not even a case.

There is no question that of the serious offenses prosecuted
at the pre-19th-century English common law, induced abortion was
the most rarely prosecuted. The English common law abortion cases
that appear in the appendices to this book are apparently the only
such cases that have been discovered to date. The immediate
explanation for this paucity of abortion prosecutions is undoubted-
ly because the commission of this offense very seldom came to the
attention of the secular, English criminal courts. However, the
reason why these courts heard so few abortion prosecutions is not,
as some persons have speculated, because these courts considered
the offense to be, for the most part, under the criminal jurisdic-
tion of the pre-Reformation, Catholic Church courts or the post-
Reformation, English Church courts.® (This is not to say that some
-~ a relative few - abortion cases, if not also some infanticide
cases, were not prosecuted in these Church courts at least into the
sixteenth century.)® The reason why those criminal courts heard so
few abortion cases is not that abortion was very rarely attempted.
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There is every reason to believe that more than a few unmarried,
pregnant women and their sexual partners or other associates
attempted it by one method or another.'

Available evidence indicates that one of the reasons why the
English secular courts heard so few abortion cases is that the
abortion methods (such as: the ingestion-of various obnoxious
potions, drugs and herbs, the administration of certain douches,
the insertion of certain suppositories, the application of severe
force to the lower abdomen, the application of certain plasters to
the lower abdomen, bloodletting, the employment of one or more of
the then-recognized means for initiating or restoring menstruation,
and the performance of some form of rough sport or exercise) that
were then most utilized, were not, for the most part, even capable
of inducing abortion.!" Operative or instrumental methods of per-
forming abortion seem to have been very rarely employed. William
Defoe, in his satirical attack on the "diabolical practice" of
abortion in his A Treatise Concerning the Use and Abuse of the
Marriage Bed (1727), did not include operative or instrumental
abortion in his list of abortion methods used by a suspected female
abortionist: "Drugs and Physicians [i.e., "physics" or medicines],
whether Astringents, Diureticks, Emeticks, or of whatever kind,
nay, even to Purgations, Potions, Poisons, or any thing that
Apothecaries or Druggists can supply..., [and]...Devil Spells,
Filtres, Charms [and] Witchcraft..."'? One reason why operative or
instrumental methods of performing abortion were evidently rarely
employed may have been due in part to "the relatively inaccessible
position of the uterus", coupled with a general ignorance of the
female reproductive anatomy. Another reason may have been the
then-common belief that when a woman conceives (i.e., when the
male's seed is deposited in, and retained by the womb or "matrix"),

the cervix or "mouth of the womb" closes so firmly and tightly that
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not even the point of a needle can penetrate it without doing much

violence.®

Several modern writers have concluded that then-existing,
covertly popular methods for inducing abortion were often success-
ful. However, old case histories of attempted abortion, modern
medical science, and a comparative history of abortion and infanti-
cide in pre-20th-century England, contradict this conclusion. The

19th~century, English physician William Cummin observed:

To what extent, however, personal violence may
be employed without procuring abortion, is
well exemplified by a case that occurred not
long ago...in Dr. Wagner's practice at Berlin.
"among the remarkable cases which came before
us", says the Professor, in his half-yearly
report, "was one of attempted abortion. A
young woman, seven months with child, had
employed savine and other drugs, with a view
to produce miscarriage. As these had not the
desired effect, a strong leather strap (the
thong of a skate) was tightly bound round her
body. This, too, availing nothing, her para-
mour (according to his own confession) knelt
upon her, and compressed the abdomen with all
his strength: yet neither did this effect the
desired object. The man now trampled on the
girl's person while she lay on her back; and
as this also failed, he took a sharp-pointed
pair of scissors and proceeded to perforate
the uterus through the vagina. Much pain and
hemorrhage ensued, but did not last long. The
woman's health did not suffer in the least,
and pretty much about the regular time a liv-
ing child was brought into the world without
any marks of external injury upon it."®

Lester Adelson, in his The Pathology of Homicide (1974),

observed:

Eternal Physical Methods [of Attempting
Abortion]....include...horseback riding...,
and applying direct force to the lower
abdomen.
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These crude measures are notoriously
ineffective in creating the desired result
unless the mother's visceral injuries are
sufficiently severe to endanger her life....

Drugs and Chemicals....Even at toxic
levels none of these "traditional" drugs is
truly abortifacient in the first two trimest-
ers of pregnancy. When administered in
amounts far in excess of their therapeutic
dosage, they may stimulate uterine evacuation.
This effect is unpredictable and represents a
response to toxic overdosage....

One of the more common fallacious bases
for using a specific drug (or combination of
drugs) as an abortifacient is the "experience”
of some woman who "aborted" successfully and
uneventfully after using it. The truth of the
matter is that she was not pregnant to begin
with but was suffering from a combination of a
delayed menstrual period and apprehension
about an unwanted pregnancy. Sequence and
consequence become confused, and a "new",
"safe" and "effective" abortifacient is born.

Volatile 0ils and cCathartics. on rare
occasions, [they] may stimulate the uterus to
contract. Included in this group are oil of
savin...and oil of pennyroyal....

Oxytocic Drugs. [Practically speaking, ]
ergot preparations...can cause premature labor

[only] when administered in large doses near
term....

Systemic Poisons. This group of com-
pounds includes...arsenic and mercury,...and a
host of weird concoctions....These substances
rarely empty a pregnant uterus unless they
have been taken in doses so large that the
mother's health or life is endangered....

Intravaginal Introduction of Chemicals.
Intravaginal introduction of chemicals to
produce abortion..., [such as] douches and
insertion of suppositories..., [lack] the
capacity to enter the cervical canal whose
external is occluded by a plug of tenacious
mucus....™®
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Now, add to the foregoing observations the fact that at the
English common law infanticide prosecutions exceeded abortion
prosecutions by many hundreds, if not thousands or more to one."
By the late sixteenth century, abortion was not a capital offence
at common law unless ‘the aborted child was born alive and subse-
quently died in connection with being aborted. However, infanti-
cide was a capital offense. So, if effective abortion techniques
were available in pre-19th-century England, then women bent on
getting rid of an unwanted child would have employed these tech-
niques, and would not have risked being "launched into eternity" at
the end of a rope for having committed infanticide.™

A person may argue that for all any person really knows, many
of the common law infanticide cases that were prosecuted with the
aid of 21 Jas. (Jac.) 1, c.27 (1623/24)" involved abortion, and not
infanticide. It is possible that this argument is valid. How-
ever, if one examines the reports of the infanticide cases that
were tried in London at the 0ld Bailey during the late seventeenth
century and the eighteenth century, one will discover that what
initially gave rise to many of these prosecutions was the recovery
- often from the bottom of a privy after the afterbirth was
discovered - of an apparently mature or fullterm dead infant.?® So,
if abortions were successfully being performed in England during
this same period, then why is there little, if any, evidence of
discarded, premature, or less-than-fullterm, aborted fetuses having
been found? Also, it would be highly unlikely that an attempted
abortion which had not brought about the death or near death of the
pregnant woman would have come to light. Any such attempted
abortion would have been performed in utter secrecy; and the
participants in the crime, not to mention the fetal victim, could

not have been expected to come forth.?
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David Hume (1757-1838), the nephew of the British empiricist
philosopher by the same name, in his Commentaries on the Law of
Scotland Respecting Crimes (1797-1800), stated that the newborn
bastard child is the most common victim of murder.?® Elizabeth
Collier, in her A Scheme for the Foundation of a Royal Hospital
(1687), observed: "There are a great number of [newborns] which
are overlaid and willfully murdered by their wicked and cruel
mothers, for want of fit ways to conceal their shame and provide
for their children, as...[is shown by] the many executions on their

offenders."?® L.A. Perry, in his Criminal Abortion (1932), observed:

At the commencement of the Stuart period
[about 1603], it seems to have been a very
usual custom for women who were going to have
illegitimate children to wait and allow deliv-
ery to take place naturally, rather than to
procure abortion. When the child was born it
was at once killed, and the mother usually de-
clared that it had been born dead. So frequent
was this crime of infanticide of illegitimate
children that an Act of Parliament was passed
in 1623 (21 Jas. 1, c.27) with the object of
lessening the evil.?

English secular laws concerning the protection of the unborn,
existing child and the conceived, unborn potential child predate
the initial development of the English common law under Henry II
(1154-1189). This is also true, for example, of pre-common-law

%  puring

Welsh law, and probably also of pre-common-law Irish law.
the reign (871-900) of Alfred the Great, when in English law there
did not yet exist a clear distinction between tort and crime, the

following law was codified (c. 890):

If anyone slays a woman with child (mid
bearne), while the child is in her womb, he
shall pay the full wergeld [a monetary com-
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pensation paid to the relations of the victim
in lieu of revenge] for the woman, and half
the wergeld for the child in accordance with
the wergeld of the father's kindred.®

The Leges Henrici Primi (compiled probably between 1100 and 1118),
a compilation of various legal sources on Anglo-Saxon law as modi-
fied by Henry I the Fowler (c.919-936) and William I the Conqueror

(1028-87), contains the following:

If a pregnant woman (pregnans) is slain, and
the child is living (vivat: lives), each shall
be compensated for by the full wergeld. If
the child is not yet 1living [i.e., if the
fetus is not yet formed and ensouled?], half
the wergeld shall be paid to the relatives [on
the father's side]. With regard to the manbot
[a fine payable to the lord for the death of
one of his men] of both, or either one, the
amount shall lawfully be determined by the
standing of the lord.¥

Another compilation of old English laws, known as Les Leis Williame

(about 1100-1120), included the following law:

If a woman, who is pregnant [enceintee in
FR., pregnans in L., and, therefore, would
include a woman who is young with child or not
yet gquick with child or with quick child], is
sentenced to death or to mutilation, the sen-
tence shall not be carried out until she is
delivered.®

The common law did not view intentional abortion and its
common law equivalents (e.dg., unintentional abortion brought on by
a violent assault or battery on a pregnant woman) as a distinct
species of crime. The common law looked at the unborn product of

human conception and asked, for example, the following questions:
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(1) Was this product a child or human being when it was aborted?
(2) If so, is the destruction of the child governed by the common
law rules on homicide? (3) If it was a child, but the child's
destruction is not governed by those rules, does the destruction of
the child, nevertheless, meet the common law criteria of an
indictable offense? (4) If it had not yet become a human being
when it was aborted, does its destruction, nevertheless, meet the

common law criteria of an indictable offense?

2. The English common Law Rules on Criminal Abortion

First Rule (which, by the way, remained intact until approxi-
mately the later part of the sixteenth century, and not, as is uni-
versally believed, until approximately the earlier part of the
fourteenth century): Intentional abortion constituted murder if it
resulted in either the prenatal or postnatal destruction of an
existing child (human being).? Human being, as used in this and
the following rules, refers to the product of human conception as
organized into a human body or formed fetus and in receipt of its
human or rational soul. Human ensoulment is understood to coincide
with the completion of the process of fetal formation, which was

30 por

thought to occur at about forty or so days after conception.
reasons which do not even begin to explain why or how this modific-
ation came about (if in truth, these reasons were the accepted
reasons for modifying this first rule),3' during approximately the
later part of the sixteenth century, the common law ceased to
recognize the unborn child as a potential victim of criminal homi-
cide unless the child had died in connection with the abortional
act after having been expelled from the mother's body.3 If the
child had died in the mother's womb, or in the course of being
expelled from the mother's womb, the destruction of the child was

treated as a grave crime;3 but it was not governed by the common

128



law rules on homicide, and it was not considered a felony in the
sense that it was not punishable by death.3* However, a newborn dead
child who, according to the mother had been aborted stillborn, would
have been a bastard had the child been born alive, the mother could
be convicted of the murder of that child under 21 Jac. (Jas.) 1, c.
27, enacted in 1623 (effective 1624), and repealed in 1802 (effective
1803). In essence, this statute provided that: If, in a trial for
the murder of a bastard child, it was proved that the dead child had
reached a stage of maturity when the child potentially could have
been born alive, and that the mother had intentionally given birth
secretly so as to conceal or to attempt to conceal the death or dead
body of her bastard child (with the result that medical authorities,
or perhaps midwives, could not categorically rule out that the child
was born alive); then there was a rebuttable presumption that the
mother murdered her bastard child. The mother could rebut this
presumption by presenting evidence from at least one witness (other
than herself) that her aborted child had come into the world dead.¥®

Second Rule. The abortion destruction of the pre-human being
product of human conception eventually became an indictable offense:
in this instance, a misdemeanor.

Third Rule. Attempted abortion was a misdemeanor; and at least
when the aborted child was aborted alive and survived being aborted,
attempted abortion could be prosecuted on a theory of attempted
murder. 3’

Fourth Rule. Maliciously disturbing or frightening a pregnant
woman whereby she miscarried constituted a form of malicious mischief
- a misdemeanor.3®
Fifth Rule. If a woman died from self-induced abortion, or from

an attempt at the same, she was deemed guilty of a felony, namely:

implied or constructive self-murder - a form of felony suicide.?
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Sixth Rule. If a woman died as a result of an abortion
brought on by another person, or died from another's attempt to
cause her to abort, her death was treated as murder. However, by
the nineteenth century, it would appzar that the mother's abortion-
related death at the hands of another could be ruled as manslaugh-
ter (which at common law did not mandate death if it was a first
such offence) if the particular aborting method that had led to the
mother's death had not been one that had been likely to bring about
40

the death of a pregnant woman.

Seventh Rule. Failure to report to law enforcement authori-

ties one's knowledge of the undetected commission of a felony that
involved abortion was indictable as a "misprision of felony".4

Eighth Rule. To state falsely to another that a named person
killed or offered to kill an unborn child, constituted defamation.
Defamation constituted an indictable offense (libel) if the medium
or means of publication was a writing or other non-transitory
means. 42

Ninth Rule. Maintaining a house for performing abortions

constituted a misdemeanor: in this instance - a public nuisance.%

3. Did the English Common Law Permit Abortion
When Necessary to Save the Life of the Mother?

Was it indictable at the pre-19th-century, English common law
for a person to have deliberately destroyed a child in the womb, or
a child-to-be existing in the womb, when both mother and child, or
potential child, as the case may be, would have perished if the
child had not been destroyed in order to save, or to attempt to
save, the life of the mother?

The 18th-century, Scottish physician and male midwife, William
Smellie (1697-1763), who later in his life practiced in London,
wrote:
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Midwifery is now so much improved that
the necessity of destroying the child does not
occur so often as formerly. Indeed it never
should be done, except when...the Pelvis is
too narrow, or the head too large to pass....
In these two cases, there is no room for
hesitation....The best practice is undoubtedly
to have recourse to that method which alone
can be used for her preservation, namely: to
diminish [by crushing or perforating] the bulk
of the head [i.e., to perform a craniotomy on
the unborn child].*

The 17th-century, Church of England Bishop, Joseph Hall, wrote:

Your question ["Whether may it be lawful, in
case of extremity, to procure the abortion of

the child, for the preservation of the
mother"] supposes an extremity; and surely,
such it need to be, that may warrant the
intention of such an event.

For the deciding whereof, our Casuists
[moral theologians] are wont to distinguish
double: both of the state of the conception,
and of the nature of [i.e., the reason for
giving] the [medicinal] receipt.

In the former, they consider of the Con-
ception, either as it is before it receive
life, or after that it is animated [or en-
souled]. Before it receive life, they are
wont to determine, that howsoever it were no
less than mortal sin in a physician, to pre-
scribe a medicinal receipt to cause abortion,
for the hiding of a sin, or any outward secu-
lar occasion; yet, for the preservation of the
life of the mother, in an extreme danger, (I
say, before animation) it might be lawful.
But, after life once received, it were a hein-
ous sin to administer any such mortal remedy.
The later Casuists are better advised; and
justly hold, that to give any such expelling
or destructive medicine, with a direct inten-
tion to work an aborsement, whether before or
after animation, 1is wutterly unlawful and
highly sinful. And with them I cannot but
concur in opinion:; for, after conception we
know that naturally follows animation: there
is only the time, that makes the difference;
which, in this case, is not so considerable as
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to take off a sin; that of Tertullian comes
home to the point, which both Covarruvias and
Lessius urge to this purpose. [Latin quotation
omitted]: "It is but a hastening of murder,
to injure that which would be born. [Latin
quotation omitted]: "It is a man, that would
be so...."Upon this ground, we know that, in a
further degree of remoteness, a voluntary
self-pollution [suicide?] hath ever been held
to have so much guilt in it, as that Angelus
Politianus reports it as the high praise of
Michael Verrinus, that he would rather die
than yield to it [i.e., he would rather be
killed by another rather than commit suic-
ide(?)] How much more, when there is a
further progress made towards the perfection
of human life! And, if you tell me, that the
life of the mother might thus be preserved,
whereas otherwise both she and all the possi-
bilities of further conceptions are utterly
lost, I must answer you with that sure and
universal rule of the Apostle [Paul], That we
may not do evil, that good may come thereon;
Rom.iii.8.%

The trial judge in the English case of R v. Bourne (1938)

46

answered "no" to both parts of the above question. The same

answer is given in dictum in a few 19th-century, English cases.*
Neither Bourne nor these 19th-century cases explains these answers.
In effect they assume the very proposition to be proved, particu-
larly regarding the first part of the above question. If the unborn
human being is innocent, and if the State does not have the power
to put an innocent human being to death, then, by virtue of what
legal principle, can the State give to a third person, or recognize
in that person, a right to kill an innocent person?®® or, by virtue
of what moral principle may one person deny to another innocent
person what one claims for oneself?

There is no known, pre-19th~century, English case that
addressed either part of the above question. Regarding the first

part of the question, the following observation of Hale (1609-76)
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seems to dictate that the answer can be in the negative or in the
affirmative, depending on whether or not in a particular case the
facts establish that the unborn child was an inculpable or
quasi-assailant, so that the mother, or a third party on the

mother's behalf, was acting in self-defense:

Again, if a man be desperately assaulted,
and in peril of death, and cannot otherwise
escape, unless to satisfy his assailant's fury
he will kill an innocent person then present,
the fear and actual force will not acquit him
of the crime and punishment of murder, if he
commit the fact; for he ought rather to die
himself, than kill an innocent; but if he
cannot otherwise save his own life, the law
permits him in his own defense to kill the
assailant; for by the violence of the assault,
and the offense committed upon him by the
assailant himself, the law of nature and
necessity has made him his own protector cum

debito moderamine inculpate tulelae [with the
moderation that is required for a faultless

defense].¥

A person may argue that since Hale is discussing criminal
homicide at common law, and since Hale took the position that at
common law a child existing in the womb is not recognized as a
victim of criminal homicide (even if the child is aborted alive and
then dies in connection with being aborted), then it hardly can be
said that the foregoing observation of Hale might, on certain
facts, dictate an answer in the affirmative to the first part of
the above question. The problem with such an argument is that it
falsely assumes that the reason behind the common law rule that the
child existing in the womb is not recognized as a victim of crimi-
nal homicide was that the common law, for some unknown reason,
deemed such a human being less worthy of the common law's protec-

tion than a human being already born. The reason here, if indeed
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there was one, was that it could not be sufficiently proved that
the child died in connection with the act alleged to have brought
about his or her death. Hale so said.*®

A person may argue also that at common law the unborn child
could qualify as an inculpable assailant. However, what act or
positive force would the common law have attributed to such a
child? Since it was then and there understood that the unborn
child could move about in the womb, then arguably a transverse or
non-correctable malpresentation might have been considered a
positive act. However, certainly the situation of the mother's
abnormal or too narrow pelvis would not have been so considered,
unless perhaps it was then generally believed that the unborn child
participated in the birth process. The 17th-century, English
physician-philosopher Thomas Brown, in the course of refuting the
vulgar belief that female bears give birth before their young have
acquired shape and limbs, stated: "The total action of delivery
[is not] to be imputed unto the Mother: but the first attempt be-
ginneth from the Infant, which at the accomplished period attempts
to change his mansion, and struggling to come forth, dilacerates
and breaks those parts which restrained him before."' It may have
been also then generally believed that a malpresentation could be
caused by some activity of the mother. J. Pechey, in his A General

Treatise of the Maids, Big-Bellied Women, Child-bed Women, and

Widows (1696), stated: "‘The unseasonable motion of the Woman much
retards the Delivery, as when she...flings herself about unadvised-
ly so that the Child cannot be Born the right way, being turned
preposterously by the restlessness of the Mother.'"5?

There is no reason to conclude that the pre-19th-century,
English judiciary would have looked outside the common law of

self-defense for a source that would support an answer in the
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negative to the firs. part of the above question. Blackstone, in

the course of discussing the rights of a person, stated:

This natural life [the 1life of a human
being, which "begins in contemplation of law
as soon as an infant is able to stir in the
mother's womb"]®® being, as was before ob-
served, the immediate donation of the great
creator, cannot legally be disposed of or
destroyed by any individual...merely upon
their own authority. Yet nevertheless, it
may, by the divine permission, be frequently
forfeited for the breach of those laws of
society which are enforced by the sanction of
capital punishment....Whenever the Constitu-
tion of a state vests in any man, or body of
men, a power of destroying at pleasure, with-
out the direction of laws, the lives or mem-
bers of the subject, such constitution is in
the highest degree tyrannical....%

Regarding the second part of the above question, all that can
be said is that if the pre-19th-century English judiciary would
have concluded that the harm sought to be avoided (the death of the
pregnant woman) is greater than the twofold harm that would be
brought about (specifically: (1) the "destruction" of the pre-human
being product of human conception, as (2) "deliberately" brought
about), then there is reason to believe that the answer here would
be in the negative by virtue of the common law "defense of necess-
ity".® However, since the common law had as one of its basic
tenets that the common law is never contrary to God'!'s Law, then
there is reason to believe that the pre-19th-century English
judiciary would have consulted English Church authorities on this
question. In any event, it is doubtful that the pre-19th-century
English common law would have been faced with such a question, if
only for the reason that then-existing physicians probably did not

think that they could reasonably conclude that a particular woman
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in an early stage of pregnancy would not be able to survive the
eventual birth process.

An answer in the negative here would not, however, dictate the
conclusion that in pre-19th-century England it was lawful for a
woman to procure an abortion of the pre-human being product of her
conception when necessary to preserve her life. Such a conclusion
would require a further demonstration that then-existing English
secular law forbade the then-state-recognized ecclesiastical courts
from exercising jurisdiction over a matter which the common law had
exercised jurisdiction. Alternatively, and in the event the then-
existing English secular law did not forbid the ecclesiastical
courts from exercising jurisdiction on a matter over which the
common law courts had exercised jurisdiction, then it would have to
be shown that the then-recognized canon law did not prohibit

abortion under such circumstances.?

4. WFetal Formation", and Not "ouickening", Was the

Common Law Criterion of When a Pregnant Woman Becomes
Wouick with Child" (Preqgnant with a Live Child)

The validity of the above premise can be established by pro-

viding sufficient proof of the validity of the following four prem-
ises: (1) In England, throughout the reign of common law offenses,
it was received opinion that a human being is properly defined as
a rational animal or creature, and more specifically, as an organ-
ized or formed human body, united or informed with its rational
soul. (2) In England, throughout the reign of the common law
offenses, it was received opinion that God infuses a human or
rational soul into the unborn product of human conception as soon
as it develops into a fetus or organized human body. (3) The known
English common law abortion precedents and the abortion passages in
the English common law books of authority do not mention gquicken-
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ing, and say nothing that is inconsistent with the proposition that
fetal formation is the common law-accepted abortion criterion of
when a human being comes into existence. (4) From the perspective
of the then-existing common law, there was no reason to believe
that acceptance of fetal formation as the criterion here would not
sufficiently establish what adoption of a gquickening criterion
would sufficiently establish: that a particular act going to the
destruction of an unborn child actually destroyed the child.
Regarding establishing the above first premise, the essence of
the following observation of Walter Charleton (1619-1707), a fellow
of the Royal College of Physicians in London, will be found in a
host of pre-19th-century English works on theology, philosophy,

medicine, and law:

That the Life of Man doth both originally
spring, and perpetually depend from the inti-
mate conjunction and union of his Reasonable
Soul with his Body, is one of those few
Assertions in which all Divines [theologians]
and natural Philosophers Unanimously agree.’’

Regarding the second premise, one can begin to substantiate it
with the following statement from Bartholomaeus Anglicus' De
Proprietatibus Rerum (between 1230 and 1250), which was, during the
later middle ages and possibly into the seventeenth century, the
most read book after the Bible.® Bartholomaeus undoubtedly
borrowed the substance of this statement from other sources. It is
certain that the portion of the statement setting forth the four
stages of fetal formation and their respective time spans derives
from St. Augustine (354-430).”° The statement or its substantial
equivalent is affirmed in a host of English works on philosophy,

medicine, and midwifery.®® It reads as follows:

137



The child is bred forth...in four degrees.
The first is when the seed has a milk-like
appearance. The second is when the seed is
worked into a lump of blood (with the 1liver,
heart and brain as yet having no distinct
shape). The third is when the heart, brain
and 1liver are shaped, and the other or
external members [head, face, arms, hands,
fingers, legs, feet and toes] are yet to be
shaped and distinguished. The last degree is
when all the external members are completely
shaped.

And when the body is thus made and shaped
with members and limbs, and disposed to re-
ceive the soul, then it receives soul and
life, and begins to move itself and sprawl
with its feet and hands....In the degree of
milk it remains seven (7) days; in the degree
of blood it remains nine (9) days; in the
degree of a lump of blood or unformed flesh it
remains twelve (12) days; and in the fourth
degree, when all its members are fully formed,
it remains eighteen (18) days....So from the
day of conception to the day of complete dis-
position or formation and first 1ife of the
child is forty-six (46) days.®

Several other English works, with or without setting forth a
time span for complete fetal formation to occur, affirm the opinion
that a human being comes into existence at fetal formation. Walter
Charleton, in his Natural History of the Passions (1674), stated:

"Nothing can remain to divorce me from that common opinion which

holds, that she [the human soul] is created immediately by God, and

infused into the body of a human Embryon, so soon as that is organ-

ized, formed and prepared to receive her."®? Guy Holland, in his
The Prerogative of Human Nature (1653), observed: "We know God did

not inspire Adam with a living spirit while he was a lump of clay,
but when he had a face and body that was organicall [organized or

formed into a human body], and not before...."$ The English
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physician,

observed:

Thomas Willis, in his De Anima Brutorum

As to the first yoaking of the one Soul with
the other [i.e., the rational soul with the
animal soul, as Willis believed that a human
being possesses simultaneously two distinct
souls: (1) animal or brute, and (2) tho the
Rational Soul itself...is altogether ignorant
of its Birth, we may affirm notwithstanding,
what is Consonant to Holy Faith [i.e., the
Septuagint version of Exodus 21:22-23, and
probably also Genesis 2:7: "Yahweh God shaped
man from the soil of the ground and blew the
breath of life into his nostrils, and man be-
came a living being."]%, right Reason, and to
the Authority of Divines, who were of chiefest
note: That this immaterial Soul, for as much
as it cannot be born, as soon as all things
are rightly disposed for its Reception, in the
Human formation of the Cchild in the Womb, it
is gfeated immediately of God, and poured into
it.

(1672),

There were also then in use in England several works by non-

English authors wherein the opinion is affirmed that a human being

comes into existence at the completion of the process of fetal

formation.

One notable example is the following passage from one

of the medical works (c.1550) of the French physician, Ambroise

Paré (1510-1590):

Into this excellent work or Microcosmos so
perfected, God, the author of nature and all
things, infuses...a soul or life, which St.
Augustine proves by this sentence of Moses
...[quoting the Septuagint version of Exodus
21:22-23). Therefore...we must believe...the
human soul is immediately created of God, even
at the very instant time when the child is
absolutely perfected in the lineaments of his
body....

But even as the infant in the womb
obtains not perfect conformation before the
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thirtieth day [probably relying upon
Hippocrates], so likewise it does not move
before the sixtieth day, at which time it is
most commonly not perceived by women, by
reason of the smallness of the motion....

The soul enters into the body, as soon as
it [the body] has obtained a perfect and abso-
lute distinction and conformation of the mem-
bers in the womb, which in male children, by
reason of the more strong and forming heat
which is engrafted in them, is about the
fortieth day, and in females about the forty-
fifth day, in some sooner and in some later.
...Neither does the life or soul being thus
inspired into the body presently execute or
perform all his functions, because the instru-
ments that are placed about it cannot obtain a
firm and hard consistence necessary for the
lively, but especially for the more divine
ministries of the life or soul, but in a long
process of age or time.%

Audrey Eccles, relying chiefly on the 1637 English translation

(entitled The Expert Midwife) of Rueff's De Conceptu et Generatione
Hominis (1554), implied that in 16th- and 17th-century England it
was not a generally received opinion that the human soul is infused
into the product of human conception just as soon as it achieves

fetal formation:

Rueff['s] [theory or description of human
generation] may be taken as typical of the
sixteenth century theory as it persisted in
the seventeenty century also. According to
him, on conception male and female seed
curdled together in a mass, membranes promptly
enclosed the mass and little fibres formed
throughout, then three specks formed the fu-
ture brain, liver and heart....The foetus was
a milky blob for six days, then a blood-mass,
then flesh, and by 18 days a fully-formed,
[but as yet unanimated,] tiny human being
[sic: human body].

....[omitting several paragraphs]
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..+.Although the general belief was that the
child was fully formed at 18 days, it was
still not fully alive; it did not move, and
its heart did not beat. At 45 days it "ob-
tained life," whatever that involved, but it
did not...[begin to move or stir] until 90
days.%

There is in Rueff's The Expert Midwife (1637) a portion of a
passage which, if considered without reference to the rest of the
passage in which it is contained, does seem to state that the en-

tire process of fetal formation takes only eighteen (18) days:

All which things are distinctly and orderly
caused and brought to pass from the conception
even unto the eighteenth day of the first
month...; which thing[s]...some ancient
Writers have comprehended in +these Latin
verses: [These verses, which I have omitted,
appear to have been written by St. Thomas
Aquinas (1227-74) and by Albert the Great
(1206-1280), respectively. In these verses
Aquinas and Albert set forth the Augustinian
opinion on the stages of fetal formation and
their respective time spans].® which verses,
for the benefit of the unskillfull in the
Latin tongue, may thus be Englished: "Six
days to milk by proof, thrice three [i.e., in
9 more days] to blood convert the seed. Twice
six [in 12 more days] soft flesh does form,
thrice six [in 18 more days] do massive mem-
bers breed." Or otherwise: "The first six
days, like milk, the fruitful seed injected in
the womb remains still. Then other nine, of
milk red blood do breed. Twelve days turn
blood to flesh by Nature's skill. Twice nine
firm parts, the rest ripe birth do make. And
so foregoing time [45 days] does form such
shape. "%

Regarding the underscored portion of the above passage, Rueff
did not mean to state that the entire process of fetal formation

takes eighteen days. He meant to say that the final stage of the
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process of fetal formation takes eighteen days, and the entire
process, from conception to completed formation, takes forty-five

days. This is confirmed in two other passages in Rueff's The

Expert Midwife:

[First passage.] The seed conceived even unto
the forty and fifth day, is changed into the
...perfect form and shape of the Infant; and
then by the judgment of some learned men, it
receives life, and therefore afterward ought
...to be called...an Infant, although as yet,
by reason of his tender and feeble condition
and state, he wants motion.”®

[Second passage.] After the forty and fifth
day, by the advertisement of [pseudo-]
Hippocrates, he takes life, and with it the
soul infused into him from Heaven, by the
judgment of many, so that then he begins to
have sense and feeling. But at this time,
although he be able to have sense and feeling,
yet he wants motion, to wit, being as yet very
tender and feeble; but concerning the time of
his moving, Hippocrates does excellently
instruct us in this wise. If you double the
number of days from the conception, you shall
find out the time of motion; and the number of
the time being tripled and accompted thrice,
will declare the day of birth. For example
sake: If the infant should be formed in forty-
five days, he will move and stir himself the
ninetieth day....”!

One would think that if Rueff were expressing an opinion that
fetal animation follows fetal formation by some twenty-seven (27)
days (45 less 18), he would have articulated some rationale for
rejecting the then almost universal belief that fetal animation
coincides with fetal formation, as well as have offered some ex-
planation as to why God evidently would wait some twenty-seven (27)
days after the fetus is formed before infusing a human soul into

it. The 17th-century French surgeon, Dionis, in his A General
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Treatise of Midwifery (1719), stated: "In vain would Nature have
made the Body, which is composed of so many Organs and Parts, if
the Soul did not enter it to give it Life and Motion.""

There are at least a couple of English works that mistakenly
understood the foregoing, underscored portion of the passage from
Rueff's The Expert Midwife to be a statement that the entire
process of fetal formation takes eighteen (18) days. One such work
is The Complete Midwife's Practice Enlarged (1656/59)." Here, this
misreading is contained in a chapter that, practically speaking,
was lifted from the chapter in Rueff's The Expert Midwife that
contains the so-called eighteen (18) day fetal formation rule. The
Complete Midwife work states also that a human being comes into
existence forty-five (45) days after conception.” To add to this
confusion, in another part of The Complete Midwife, the
Augustinian, forty-five (or forty-six) day fetal formation rule is
set forth.”

I have found only a couple of English works in which it is
stated that fetal ensoulment or animation occurs not at fetal
formation, but rather at guickening. One is John Maubray's The
Female Physician (1724). Maubray, in the course of stating that
the human embryo develops into an organized or formed human body no

later than fifty days after conception, stated:

But now, as to the Time of this great
Work of Animation, Naturalists agree, that it
requires double the space that Formation had
from conception: which seems so far probable
because at that time, and no sooner, the
Infant may be sensibly perceived to move; and
that by the influence of calid and ficcid
Mars, who (according to astrologers) now takes
charge of it. For by virtue of his [Mars']
hot quality, he perfects the three principal
Members, separating the Legs, Arms, and Head
(in due proportion) from the rest. Wherefore
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this auspicious Planet is called the author of
the infant's motion. So that, in fine, con-
formable to what is laid down in the preceding
Chapter, the Work of Animation is perfected,
at soonest, about the 70th, and at latest,
about the 100th day from conception.®™

Maubray erroneously understood the then pseudo- or dquasi-
Hippocratic, opinion on the respective time spans for the occurr-
ences of fetal formation, fetal animation, and initial fetal move-
ment (or perhaps its initial detection) to be stating that the
fetus receives life and motion in double the time it takes for it
to be formed. What this quasi-Hippocratic opinion was then
understood to be actually stating was the following: Although the
human embryo receives its human soul just as soon as it is formed
into a fetus, the fetus does not begin to move or stir until double
the time it takes for it to be formed.”’

The then recognized authority on the question of when a human
being begins its existence as the same, held or accepted the
opinion that the product of human conception becomes an existing
human being at fetal formation. John Connery, in his Abortion: The

Development of the Roman Catholic Perspective (1977), stated:

The time of infusion of the human soul
has been under discussion during the whole
Christian era. For many centuries, however,
the opinion that the soul was infused at the
time of formation was generally accepted....In
1620, Thomas Feinus (De Feynes) (1567-1631), a
Belgian physician, wrote a book entitled De
formatrice fetus liber in which he challenged
the idea of delaying the infusion of the
rational soul until the fetus was fornmed.
Fienus held that the soul is infused on or
about the third day after conception....

Fienus realizes that in taking this
position he is opposing what is practically a
universal tradition, namely, that the human
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soul is infused only after [i.e., when] the
fetus is formed....The authority [supporting
this tradition] is both sacred and profane.
The sacred authority...is that of scripture
[the Septuagint version of Exodus 21: 22-23,
and perhaps Genesis 2:7], the [Church]
Fathers, and the canons; the profane author-
ity, Hippocrates [(460?-377 B.C.), 30 and 42
days, respectively, for male and female fetal
formation], Galenus [(131?-200 A.D.), follow-
ing Aristotle, 40 days for male fetal forma-
tion], and Aristotle [(384-322 B.C.), 40 and
90 (80) days, respectively, for male and fe-
male fetal formationj].”

The then theological (or more properly, "philosophical') dis-~
pute over when fetal animation occurs involved fetal formation ver-
sus at or near conception, and not fetal formation versus quicken-
ing. Also, Catholic theologians were not the only persons who were
arguing in support of the opinion that the human soul is infused at
conception, and not at fetal formation. The French physician
Francois Mauriceau (1637-1709), who, along with the Dutchman
Hendrik von Deventer (1651-1724), is recognized as a founder of

modern obstetrics and gynecology, stated:

September 20, 1682: I attended a woman, whom
I found five or six weeks gone with child,
though she had done all that lay in her power,
for twenty days past, to make herself mis-
carry, with the assistance of a wicked mid-
wife, who deserved the gallows. This wretch
had given her several pernicious medicines for
that purpose, and had handled her very rough-
ly, in order to open the Womb, without being
able to accomplish her wicked intention....She
[the pregnant woman] told me that she would
not have done it, if she had not thought, that
the child, being neither shaped nor quickened,
there could be no great harm in procuring a
Miscarriage. [Note: this woman was probably
playing Mauriceau for a fool. She would have
learned from attending church or from the
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confessional that the use of means to prevent
conception, particularly when used to cover up
the sins of adultery and fornication, consti-
tutes a grave sin.] But I convinced her that
such a sentiment was very ill founded, and
that it was as pernicious as the action she
had endeavored to commit was wicked. This
false persuasion, though for a long time
standing, that the Foetus is not Animated till
a considerable time after Conception, has en-
couraged [an] abundance of profligate women to
procure themselves a discharge of the Embryo
after Conception, and an Abortion in the first
months of their pregnancy. Wherefore, I think
it would be very convenient, for avoiding so
pernicious an abuse, to oblige everyone to be-
lieve, what to me seems very true, that from
the first day, and immediately after Concep-
tion, the Soul is actually introduced into the
little speck of matter....”™

Charles Morton, a former president of Harvard College, in his
Compendium Physicae (1680), which was the science textbook used by
Harvard College students from 1687 to 1728, stated:

Here a question may be moved: at what time the
soul is infused? It has been formerly thought
not to be till the complete organization of
the body - about the fourth or fifth month af-
ter conception....And here the law of England
...condenns not the whore who destroys her
child for murther [under 21 Jas.l, c.27
(1623/24)] unless it appears that the child
was perfectly formed, as having hair and
nails, etc: Upon this supposall: that till
then there is no union, and therefore no
separation of soul and body;®” but indeed it
seems more agreeable to reason that the soul
is infused [at]...conception....?

The then-existing works that discuss fetal formation do not
say that the fetus must possess hair and nails before it is deemed
fully formed. In none of those works is it contended, for example,

that a child born with a bald head cannot be born alive or is not
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recognized as a human being. They talk simply in terms of a
recognizable human shape or a formed human body .3

I have come across several 18th-century English or Scottish
works that state that the process of fetal formation takes three
months. However, I have found no pre-19th-century English works,
and only one English text, Thomas Raynalde's translation (1545) of
Rosslin's Rosengarten (1513), that possibly can be construed as
stating that the process of fetal formation can take up to four or

five months:

Aborcement or untymelye birth is when the
woman is delivered before due season, and
before the fruite be rype, as in the iii, iv,
or v month, before the byrth have lyfe, and
sometimes after it hath lyfe it is delivered
before it stirre, being by some chance dead in
the mother's womb.®

Quickening generally occurs during the fourth or fifth month
after conception. Thus, it may be that Morton, in remarking in his
Compendium Physicae that it was formerly thought that human anima-
tion does not occur until the complete organization of the body,
"about the fourth or fifth month after conception," is implicitly
stating (but erroneously so) that it was formerly thought that
quickening signaled not only the infusion of the human soul into
the unborn product of human conception, but also that the process
of fetal formation had run its course. The French surgeon Dionis,
in his A General Treatise on Midwifery (1719), stated: "Hence we
infer that the Foetus is form'd sooner than a great many Authors
thought, who maintained that it is neither perfect, nor has life
before the Mother feels it stir in the Womb."% If a great many
such authors did exist, their names will remain forever as a
mystery.®
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5. The Common Law Books of Authority Do Not Support the
Proposition That "“Quickening" is the Abortion
Criterion of When a Woman Becomes Quick With child

Some common law abortion commentators (hereinafter: some) say
that by Bracton's day (d.1268), as demonstrated by Bracton's De
Ledgibus abortion passage, the common law had come to accept guick-
ening and to reject fetal formation, as the abortion criterion of
when a human being comes into existence. Some say that while in
Bracton's day the fetal formation criterion was the common law
rule, nevertheless, as is demonstrated by the abortion passage in
Fleta (about 1290), by the late thirteenth century guickening had
replaced fetal formation as this common law criterion. Some say
that by Coke's day (1552-1634), as demonstrated by the phrase "if
a woman be quick with child" in Coke's Institutes ITI (1641l) abor-
tion passage, the common law had come to accept ickening, and
reject fetal formation, as this criterion. Some say that by
Blackstone's day (1723-79), as demonstrated by the two abortion
passages in Blackstone's Commentaries on the l.aws of England (1765-
69), guickening had replaced fetal formation as this criterion.
Some say or argue that although this guickening criterion cannot be
fairly read into either of the Blackstone abortion passages, the
fact remains that the late~18th-century English judiciary, with a
view to Blackstone's Commentaries abortion passage that human life
"begins in contemplation of law when the infant is able to stir in
the mother's womb", came to adopt the legal fiction that guickening
is the criterion. The argument continues: That judiciary did this
because it was then and there believed that in the absence of
quickening there was no way to establish sufficiently that an
aborted fetus had acquired the capacity to stir or to move itself

when it was aborted. Some, such as Laurence Tribe, have argued
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essentially as follows: "Under common law, abortion was permitted
until gquickening....This rule was supported by a number of ration-
ales....Before quickening, no one could know for sure if a woman
was pregnant....[Thus], it could not be proved that an abortion had
been [intentionally] performed."®

The last argument is easily refuted. Certainly, for example,
proof that an aborted embryo or fetus came from the body of a par-
ticular woman at or around a particular date would constitute suf-
ficient proof that she was "then" pregnant; notwithstanding that,
for whatever the reason, it could not be proved that she had ex-
perienced gquickening prior to her abortion. Assuming, without
conceding, that at common law it was settled law that nearly every
English woman believed that until she had experienced guickening
she could not be confident that she were pregnant, the fact re-
mains: it cannot be demonstrated that it was also settled law there
that no such woman would have attempted to procure an abortion on
less than what she thought constituted good evidence of pregnancy.87
In the absence of such a demonstration, the presumption should be
that at the English common law the question of pre-gquickening abor-
tional intent remained as a question of fact for criminal juries.

Bracton, in the course of discussing murder at common law,
stated: "Si sit aliquis qui mulierem praegnantem percusserit vel
ei venenum dederit, per quod fecerit abortivum, si puerperium iam
formatum vel animatum fuerit, et maxime si animatum, facit
homicidium."® This passage was translated into English by Twiss
in 1879, and by Thorne in 1968, respectively as follows: "“If one
strikes a pregnant woman or gives her poison [or uses other means,
or if she takes poison or other means] in order to procure an abor-
tion, if the foetus be already formed and animated, and particular-

ly if it be animated, he [or she] commits homicide";¥ “If one
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strikes a pregnant woman..., if the foetus is already formed or
quickened, especially if it is quickened, he commits homicide."
In England in Bracton's day, it was received opinion that a human
being is defined as an organized human body informed with its human
or rational soul. It is fair to say also that, only an existing
human being could be recognized as a victim of criminal homicide at
the common law of Bracton's day. It can, therefore, hardly be dis-
puted that Bracton is stating that induced abortion constitutes
murder at common law only when it involves the destruction of an
existing or live child or human being.

Thirteenth-century Catholic canon law on criminal homicide
accepted fetal formation as the criterion of fetal ensoulment.?
Available evidence indicates that Bracton's abortion passage is
derived from a work consisting of a commentary on canon law.?
Thus: (1) given in England in Bracton's day, it was a received
opinion that a new human being comes into existence just as soon as
the product of human conception achieves fetal formation, at which
stage in its development it receives its human or rational soul;
and (2) given that Bracton's abortion passage clearly states that
the human embryo that has developed into a "formed" fetus is
recognized as a victim of homicide; then the presumption should be
that implicit in Bracton's abortion passage is the understanding
that fetal formation, and not guickening, is the criterion of when
the product of human conception becomes a human being.

Bracton's abortion passage probably derived from the following

passage contained in the Summa de Penitentia (1220s) of the Spanish

Dominican canonist Raymond of Penaforte (1175-1240):

What if someone strikes a pregnant woman,
or gives her poison (or she herself takes it),
in order to cause an abortion or prevent con-
ception: shall he [or the woman who deliber-
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ately causes herself to miscarry] be adjudged
a homicide or lawbreaker? I answer that if
the foetus is already formed or quickened
(animatus: [informed with a human or rational
soul]), he [or she] is properly a homicide if
the woman aborts by reason of the striking or
drinking, because he [or she] has killed a
man. If, however, it is not yet quickened, he
[or she] shall not be called a homicide with

respect to the breach of law (irregularitas)
but shall have the penance of a homicide.?

Some common law abortion commentators may argue that it cannot
be said with certainty that Bracton was setting forth the then cur-
rent practice of the English courts relative to abortion as being
a species of common law criminal homicide as Bracton's abortion
passage was derived from a work related to canon law. That argu-
ment is valid as far as it goes, which is not very far.% Aalso, it
can be equally maintained that the then existing English judiciary
considered canon law a valid source of the common law. It has been
said that the common law drew "‘its inspiration from every fountain
of justice,'" including Scripture. The common law books of author-
ity on criminal law often cite passages from Scripture in support
of particular rules.®

Here is a question: Given (1) that in England in Bracton's day
fetal formation was the accepted criterion of human ensoulment, and
(2) that the common law of Bracton's day accepted fetal formation
as this criterion, then why did Bracton add here (i.e., immediately
after remarking that abortion constitutes homicide if what was
aborted had a human body) that abortion "particularly" constitutes
homicide if the fetus had been gquick or ensouled? Is Bracton
implicitly taking the position that human ensoulment does not

coincide with fetal formation, but occurs before, or perhaps at

some point after fetal formation, e.qg., at guickening? It seenms

doubtful; for if that were the case, then obviously it would not
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constitute murder to destroy an unanimated, formed fetus. However,
Bracton clearly stated that it is murder to destroy a "formed"
human fetus. It seems probable that all Bracton meant to say is
that the reason why the product of human conception can be
recognized as a victim of homicide, provided it is formed into a
human body, is because it receives its rational or human soul when
it is so formed. Roger Bacon (1214?-1294) stated: "‘Thus the
embryo in the mother's womb is not called man, especially
[particularly] before it receives the rational soul.'"%

What is not clear is whether Bracton thought that the infusion
of the rational soul gives only rational life to the fetus because,
the fetus, in accordance with Aristotelian thinking, is considered
to be already in possession of sentient life or an animal soul when
it receives its rational or human soul,®’ or because (and perhaps
in accordance with Augustinian thinking), he thought the infusion
of the human soul gives rational, as well as animal life to the
fetus.?® This is, however, a moot question, for there is no reason
to think that Bracton and his fellow justices would have questioned
the opinion that the product of human conception becomes a human
being when it becomes a formed fetus, at which stage in its
development God informs it with its human or rational soul.

Those persons who have argued or assumed that Bracton's abor-
tion passage incorporates the guickening criterion do not specify
in what way (i.e., explicitly, or implicitly) the guickening

criterion is set forth there. In Roe v. Wade, the Court stated:

Due to continued uncertainty about the precise
time when animation occurred, to the lack of
any empirical basis for the 40-80 [(90)] day
view, and perhaps to Aquinas' definition of
movement as one of the two first principles of
life, Bracton focused upon quickening as the
critical point. The significance of quickening

152



was echoed by later common-law scholars and
found its way into the received common law in
this country.”

Similarly, Glanville Williams stated:

The hesitations of the canonists as to the
time of animation gave Englishmen the oppor-
tunity to settle the question in their own
special way. St. Thomas Aquinas defined the
soul as the first principle of life in those
things that live, and he added that life is
shown principally by two actions, knowledge
[awareness] and movement. [Citing in a foot-
note, Aquinas' Summa Theologica, Part I,
Question 75, Art. I; Question 76, Art. III, ad
3; and Question 118, Art. II, ad 2.] It was
easy to imagine that the animus, life or soul,
entered the body of the unborn infant when it
turned or moved in the womb. Hence the rule
of the common law, dating from the time of
Bracton (a contemporary of St. Thomas [1226-
74]1) that 1life is taken to start not at a
fixed time after conception [i.e., and in
accordance with Aristotelian thinking, at 40
days after conception in the case of the male
fetus, and 90 (80) days in the case of the
female fetus], but at the moment of gquicken-~
ing, which usually takes place about midterm.
Life, said Blackstone, "begins, in contempla-
tion of law, as soon as the infant is able to
stir in the mother's womb. "%

The argument that this guickening criterion is explicitly set
forth in Bracton's De Legibus abortion passage is fatally flawed
for several reasons. First: the argument falsely assumes that the
term quickened (animatus) is synonymous with the modern understand-

ing of the term quickening. Animatus is the past participle of the

verb animare (from anima, soul), which in ancient and medieval

ILatin meant "to infuse with a soul," and hence, with life. This is

the o0ld or original sense of gquicken/quickening (from gquick,
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alive).' ouickening, in its modern sense, refers to the initial
perception by a pregnant woman of the movements or stirrings of her
fetus. John Connery, in his Abortion: The Development of the Roman
catholic Perspective (1977), stated: "In English law the term
animatus was translated by the word ickened, and somehow became
identified...with the woman's first sensations of fetal movements
within her. This was certainly a departure from the ordinary
understanding of the term animatus."%?

Second: the argument necessarily adopts the false assumption
that, it was understood at the then existing common law that the
product of human conception did not achieve fetal formation until
quickening, which generally occurs at about midway through preg-
nancy. Implicit in that assumption is the assumption that it was
thought there that ickening, in addition to signaling the in-
fusion of the human soul, signaled the advent of the completion of
the process of fetal formation, since it was then understood that
not until the advent of fetal formation is the product of human
conception properly disposed to receive its human or rational soul.
The reason why the argument must make these assumptions is because
there is simply no way of getting around the fact that Bracton's De
Legibus abortion passage explicitly states that the aborted product
of human conception is properly recognized as a potential victim of
criminal homicide just as soon as it develops into an organized
fetus or human body. Only an existing human being (then defined as
an organized or formed human body informed with a rational or human
soul) can be properly so recognized. The reason why these assump-
tions should be deemed false is because virtually all the authori-
ties (Aristotle, Hippocrates, Galenus, the Church Fathers, such as
Augustine and Jerome, and the Church canons) to which the then-

existing English judiciary would have looked in determining what is
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the accepted opinion as to the approximate time it takes for the
product of human conception to achieve fetal formation from time of
conception (and so to be informed with a human soul), stated that
fetal formation occurred not at guickening, but rather at about the
middle of the second month of gestation (forty (40) or so days from
conception) .13

Glanville Williams and the Roe Court in effect presupposed
that the then-existing English judiciary was of the opinion that
the common law somehow conferred upon that judiciary the jurisdic-
tion to resolve more than just questions of law, such as: Under
what circumstances, if any, does abortion constitute criminal
homicide at common law. Williams and the Roe Court, in effect,
presupposed that this judiciary thought that possessed the juris-
diction also to decide philosophical questions, such as: When does
a human being come into existence. However, there is no more
reason to think that the then-existing English judiciary was of the
opinion that the common law somehow conferred upon that judiciary
the jurisdiction to decide such a question, than is there reason to
think that this judiciary thought that it might possess the common
law jurisdiction to decide such questions as: whether or not life
exists on Mars, or whether or not witches exist, or whether or not
man possesses an incorporeal rational soul, or whether he possesses
a free will.

Contrary to what Glanville Williams implied, and irrespective
of whether or not there was disagreement about the precise number
of days it took for fetal formation to occur, the Church fathers,
canonists, theologians and philosophers did not hesitate to accept
the Aristotelian opinion that the unborn product of human concep-~
tion is properly recognized as a human being just as soon as it

develops into a fetus. What some of these theologians, etec.,
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hesitated to accept was the opinion that the rational or human soul

is not infused into the product of human conception in advance of

fetal formation.'%

st. Thomas Aquinas' Summa Theologica is not the source of
Bracton's De Legibus abortion passage. Bracton's De Legibus was
written between the 1220s and 1256/57.'%  st. Thomas' Summa
Theologica was "composed between 1265 (at the earliest) and
1273."'%  Furthermore, St. Thomas did not form or accept the
opinion that a human being comes into existence at guickening. He
accepted the Aristotelian opinion that a human being comes into

existence at fetal formation. John Connery observed:

Much more important for the future dis-
cussion of abortion is another part of St.
Thomas' commentary on the Sentences [by Peter
Lombard (1095-1160)], where he [St. Thomas]
takes up the question of the time of animation
of the fetus. Here he clearly accepts the
theory of delayed animation [i.e., the Aristo-
telian theory that the product of human con-
ception is informed with its human soul not at
conception, but rather at fetal formation] and
the Aristotelian distinction regarding the
time of male and female animation. But besides
the Aristotelian computation (40 days [for
male, fetal formation] and 90 (80) days [for
female, fetal formation]), he also gives that
of Augustine for the male fetus [46 days].'"”

There is nothing in any of the writings of St. Thomas from
which a person might reasonably infer that St. Thomas was of the
opinion that guickening signaled the infusion of the human or
rational soul into the unborn product of human conception. It is
true, as Glanville Williams stated, that at one point in the Summa
Theologia (as cited by Glanville Williams: Part I, Question 75,
Art.1), St. Thomas stated that "all" living things (e.g., plants,
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trees, animals, and human beings), possess life by virtue of a
soul; and such life is chiefly manifested by the two activities of
knowledge or awareness, and movement. In the above passage, St.
Thomas is discussing how living things can be distinguished from
non-living things. He is not discussing either the generation of
man or the human soul per se.'® More importantly, by the term
"movement," St. Thomas is not referring to animal motor movement or
locomotion. (St. Thomas knew that plants and trees are living
things, yet they lack the ability to engage in motor movement.) He
is referring to any activity or operation that originates, and has
its end or term, in a particular substance or thing itself. Such
activities would include, for example: growth, nutrition, repro-
duction, sensation, animal motor motion, and (in the case of man),
thinking and willing.'®” At Part I, Question 118, Art. 2, ad 2, as
cited by Williams, St. Thomas is simply remarking that the vegeta-
tive soul and the sentient or animal soul, which exist non-simul-
taneously in the human embryo or fetus prior to the time it is
rationally animated, are educed from the matter from which the
embryo or fetus is made.'® At Part I, Question 76, Art. III, ad 3,
as cited by Williams, St. Thomas is simply pointing out that the
rational or human soul, when infused into the fetus, takes over the
powers or activities of the animal or sentient soul, which then
ceases to exist.'

What can be said of the Roe Court's contention that Bracton
and the then-existing English judiciary rejected the Aristotelian
40/90 (80) day rule (or if one prefers, the Augustinian 45/46 day
rule) in part because it was then and there believed that the
theory that the human scul was infused into the product of human
conception at a certain number of days after conception could not

be empirically verified? 1In the first place, the 40/90 (80) day
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rule was considered to represent the approximate time of fetal ani-
mation "only" to the extent that it represented the time for fetal
formation to occur. What was considered crucial to human ensoul-
ment was whether the product of human conception had achieved fetal
formation, and not whether itywas forty or so days old. If what
was aborted could be shown to possess or have possessed a human
body, then that would have been all that was considered necessary
to prove that it had been ensouled or rationally animated and,
therefore, was a human being.

If empirical verification was the then and there only accepted
criterion of a legally recognized truth or fact, then the English
common law would not have recognized a newly born child as a human
being. This is because it could not be empirically verified that
such a child possesses a rational soul.

It should not be overlooked that when modern science, which in
its initial stages was called "experimental science", took hold in
England in the seventeenth century, it did not dispute the
existence of the incorporeal rational or human soul. Seventeenth
century, English experimental scientists simply took the position
that questions relating to the incorporeal human soul (such as the
time when it is infused by God into the unborn product of human
conception) were the subject matter of theology. Francis Bacon
(1561-1626), who was an English judge and Lord Chancellor of
England from 1618-1621, and whose scientific writings gave great
impetus to the "experimental science" movement, expressly so
stated, as did Thomas Sprat (1635-1713) in his History of the Royal
Society (1667).'12

Furthermore, Aristotle's 40/90 (80) day, male/female, fetal

formation rule was then understood to have an empirical foundation.

158



John Connery, in his Abortion: The Development of the Roman
Catholic Perspective (1977), stated:

Aristotle's computation was supposedly based
on experience with aborted fetuses....He
[stated]...that if a male embryo is aborted on
the fortieth day and placed in water it holds
together in a sort of membrane....If the mem-
brane is ruptured, an embryo will be revealed,
as big as one of the large kinds of ants, and
all of the members will be plain to see. But
the female embryo, if aborted during the first
three months, is as a rule found to be undif-
ferentiated. In the fourth month, however, it
will be differentiated quickly.

Albert [the Great (1206-1280)]..., in
speaking of the abortion of the male fetus on
the fortieth day,...follows Aristotle quite
closely, but adds that if it is recent the
aborted conceptus will contract and expand
when pricked with a needle, a clear sign that
it is already animated.!®

The foregoing observations of Aristotle and Albert the Great
were incorporated into the Anatomia Infantis of Gabriel de Zerbi
(1458-1505), professor of anatomy at Padua and Rome. Dryander
(d4.1560) incorporated the Anatomia Infantis into the second edition

of his Anatomiae Corporis Humani (Marburg, 1537). It is said that

Dryander's "selection of de Zerbi's Anatomia Infantis stamps

Zerbi's Anatomia Infantis as representing the best knowledge of the
period.""  The Anatomia Infantis reads in pertinent part as

follows:

If the fetus is to be male and by abortion
comes out within forty days, the womb being
open, coming out from the orifice, together
with moisture on to the earth, it will be
dissolved because of its tenderness, and will
not be found because of its smallness. If,
however, the abortion takes place over cold
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water which is smooth and clear, a creature
will be found by straining, and it will have
the appearance of a large ant. And this sub-
stance will be found in a kind of a web or
membrane, and its head and all its limbs are
formed and distinct. And sometimes, when it
has recently been emitted, it will be found to
have motion of dilation and constriction when
it is pricked with a needle, on account of
which it is clearly known that this creature
is animate; and it is found that its genera-
tive organs and eyes are large in respect to
its size, for this reason, because as yet,
they are not complete and united, but in the
fluid matter there comes out the appearance
and form of members: and a similar thing
happens in the case of other animals, as to
the eyes and generative organs, before their
full growth; for these members always have
great size compared with the rest.

But if what has been conceived is to be
female, and through abortion has come out from
the womb before three months, that is ninety
days, the thing that has come immaturely will
be found to have no form; but if it has ent-
ered the fourth month, or completed the third,
then there will be found a female form; more-
over, when it is complete, it is quickly
filled out to the final form in which it is
born, since a compact thing that is moist,
will, after it begins to remain fixed, be
formed and completed more quickly than one
that is dry."

Fleta, i.e., the anonymous author of the book called Fleta

(circa 1290), in the course of discussing homicide at common law,

stated:

He, too, in strictness is a homicide who has
pressed upon a pregnant woman or has given her
poison or has struck her in order to procure
an abortion or to prevent conception, if the
foetus was already formed and quickened
[animatus: ensouled]; and similarly, he who
has given or accepted poison with the inten-
tion of preventing procreation or conception.
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A woman also commits homicide if, by a potion
or the like, she destroys a quickened child
(puerum animatum) in her womb.'¢

The precise source of Fleta's abortion passage is unknown. It
might have ultimately derived from St. Jerome, or perhaps from
Regino's 8i aliguis.'” 1In any event, it is certainly reasonable to
conclude that the source resembles that type of source (canonical
or theological) from which Bracton derived his De Legibus abortion
passage. With that said, and with the exception that Fleta was
less skillful than Bracton in extracting from the then-existing
canon law the pertinent common law rule, all that has been said
regarding the Williams-Roe argument that Bracton's De_ Legibus
abortion passage incorporated the gquickening criterion, and not the

fetal formation criterion, applies equally to the argument that

Fleta's abortion passage incorporated the quickening criterion.''®

Coke's (1552-1634) Institutes III (1641) abortion passage

reads as follows:

If a woman be quick with childe, and by a
Potion or otherwise killeth it in her wombe,
or if a man beat her, whereby the childe dieth
in her body, and she is delivered of a dead
childe, this is a great misprision [i.e., a
non-capital offense, but bordering thereon],
and no murder [citing R v. Richard de Bourton
(1327) (aka., The Twins-slayer's Case) in its
incomplete yearbook form]; R V. Anonymous
(1348?) (aka., The Abortionist!'s cCase); and
Staunford's lLes Plees del Coron (1557) abor-
tion passage (which cites only The Twins-
slayer's Case and The Abortionist's Case)]:;
but if the childe be borne alive, and dieth of
the Potion, battery, or other cause, this is
murder; for in law it is accounted a reason-
able creature, in rerum natura [in existence],
when it is born alive. 2And the Book in 1 E.3
[The Twins-slayer's Case (1327)] was never
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holden for law. And 3 Ass. p.2 [another ver-
sion of The Twins-slayer's Case (1327)] is but
a repetition of that case. And so horrible an
offence should not go unpunished. And so was
the 1law holden in Bracton's time....[Coke
quotes Bracton's De lLegibus abortion passage
in its original Latin.] And herewith agreeth
Fleta [Coke quotes Fleta's abortion passage in
its original Latin.]; and herein the law is
grounded upon the law of God...[Gen. 9:6: "If
anyone sheds the blood of man, by man shall
his blood be shed: For in the image of God
has man been made."]. If a man counsell a
woman to kill the child within her wombe, when
it shall be borne, and after she is delivered
of the childe, she killeth it, the counsellor
is an accessory to murder, and yet at the time
of the commandement or counsell, no murder
could be committed of the childe in utero
matris [citing R v. Parker (1560), 73 Eng. Rep
410, 2 Dyer 186(a)]: The reason of which case
[Parker] proveth well the other case ([i.e.,
the case in which the aborted child is brought
forth alive and then dies in connection with
being aborted].'"”

Cyril Means assumed that Coke's Institutes ITI abortion pass-
age phrase "if a woman be quick with child" refers to a pregnant
woman who has experienced gquickening. He assumed also that the
English judiciary prior to Coke's day formed the opinion that the
common law conferred upon that judiciary the jurisdiction to decide
the non-justiciable question, when does a human being come into
existence. He assumed further that this judiciary decided here on

quickening. Means wrote:

At some point between the thirteenth and
seventeenth centuries, English common law de-
veloped along the line suggested by Bracton's
distinction between formation and animation.
In so doing, it postulated the latter event as
occurring at the time of quickening (i.e.,
toward the end of the fourth or the beginning

162



of the fifth month of pregnancy), as witnessed
by the statement of Sir Edward Coke: Y“If a
woman be quick with childe...."0

That Coke's Institutes IIT abortion passage phrase "if a woman
be quick with child" literally means no more than "if a woman be
pregnant with a live child" is easily demonstrated. The words im-
mediately following this phrase refer to a living child: "and by
a potion...killeth it [i.e., the child alive in her womb], or if a
man beat her, whereby the childe dieth in her body, and she is de-

livered of a dead childe...." Also, the authorities that Coke

cites (R v. Bourton, R v. Anonymous, Bracton's De Legibus abortion

passage, Fleta's abortion passage, and Staunford's Les Plees del

Coron abortion passage) refer simply to a live child in the womb.

If the passage in question had read "if a woman has perceived
herself to be quick with child", or if it could be demonstrated
that in England in Coke's day the term "quick with child" was
understood to be synonymous with gquickening (i.e., it was used
exclusively to describe that stage of pregnancy when a pregnant
woman is able to perceive the stirrings of her fetus), or, if it
could be demonstrated that it was received opinion among learned
Englishmen of Coke's day that a human being comes into existence at

ickening, or that the then-existing English judiciary had adopted
gquickening as the exclusive criterion of whether the process of
fetal formation had run its course, then Means' foregoing conclu-
sion could be taken as correct. As it is, however, the legal pre-

sumption should be that the guick with child criterion that should

be read into Coke's Institutes TITI abortion passage is fetal
formation. This is so for several reasons.
First: In England, before, during, and after Coke's day, the

term guick with child meant simply to be pregnant with a 1live

163



child, and was not then and there exclusively used to describe a
pregnant woman who had reached that stage in her pregnancy when she
is able to perceive the movements or stirrings of her fetus.
Elisha Coles (1640?-1680), in his A Dictionary, English-Iatin, and
Latin-English (1677), gave the following Latin definitions for the
English terms "quick with child", "to quicken", and "to be quick
with child", respectively: "Foeta pregnans" (pregnant with a fetus
or young child), "Foetum vivum gestare" (pregnant with a live
child), and "Concipere utero" (to conceive a child).' samuel
Johnson, in his A Dictionary of the English lLanquage (1755), de-
fined quick (as in, "a woman quickens with child") as: "The Child
in the womb after it is perfectly formed."'? George Mason, in his

A _Supplement to Johnson's English Dictionary (1801), defined

"quick" (as in, "a woman quick with child") as: "Pregnant with a
live child: ‘Then shall Hector be whip'd for Jaquenetta that is
quick by him.' (S.1.1.1.)."'¥ Robert Ainsworth, in his A Compendi-
ous Dictionary of the Latin Tongue (1736), translated into the
Latin the English terms "to be quick with child" and "to quicken"
(as a woman who is with child does), respectively, as follows:
"Foetum vivum utero gestare" (to carry a live child in the womb),
and "Foetum vivum in utero sentire" (to feel a live child in the
womb) . 124

Second: While Coke acknowledges that at the common law of his
day the degree of the crime of the intentional, in-womb killing of
an unborn child is significantly different from what it was during
Bracton's day (capital during the latter's day and non-capital
during the former's day), he does not acknowledge that at the
common law of his own day a human being is considered to come into
existence at a stage in gestation (in this case, at quickening)

different from what it was during Bracton's day (which, as has been
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previously explained, should be presumed to be at fetal formation).
However, this latter difference (gquickening versus fetal forma-
tion), if in fact it did exist at the common law of Coke's day,
would have called for acknowledgment by Coke no less than the form-
er difference (i.e., the capital versus the non-capital). This is
because this latter difference, no less than the former difference,
would have represented a significant change in this area of law.
Also, the presumption should be that Coke properly understood
Bracton's abortion-passage term "animatum fuerit" (ensouled), which
Coke translated as "quick with child". John Johnson, in a related
context in his A Collection of Ecclesiastical TLaws (1720), also

translated the Latin term animatum fuerit as "quick with child."'?

Third: As has been already shown, in England before, during,
and after Coke's day, it was received opinion among the learned
that the product of human conception begins its existence as a
human being at fetal formation.

Fourth: If the concept of guickening is read into Coke's
Institutes IIT abortion passage, then, the passage becomes parti-
ally contradictory or produces a legally absurd result. Assume
that "X", with "Y's" consent, performs an abortion on "Y", which
results in the live birth, but subsequent death of "Y's" three-
months-old, perfectly-formed fetus ("Z"). Assume also that "y"
never experienced gquickening relative to "z". In such a case, and
notwithstanding that "2" was live-born and perfectly-formed, and
died as a proximate result of being aborted, neither "X" nor "y"
(as "X's" accessory) could be convicted of the murder of "“z%,
because the element of gquickening cannot be proved. However, as
observed by Coke in his Commentary on Littleton (1628): "“If the
wife be delivered of a monster, which hath not the shape of man-

kinde, this is no issue in the law..., if he hath humane shape this
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sufficeth....As the crying is but a proofe that the childe was born
alive,...so is motion, stirring, and the like."'%

Fifth: If the concept of guickening is read into Coke's
Institutes IITI abortion passage, then, as can be seen in the
following hypothetical case, the female criminal defendant ("Y") in
effect, and in violation of the spirit of the common law rule that
"no man can be the judge in his own case", becomes her own judge:
wy" js charged with having killed her stillborn child through self-
abortion. At the English common law a criminal defendant was not
even permitted to testify (i.e., to give a statement under oath) at
his or her own trial. The defendant could give only an unsworn
statement that could not be elicited through direct examination,
and could not be challenged through cross-examination. However,

prior to the nineteenth century, a defendant could be convicted on

his or her extrajudicial confession.'?

The Oxford English Dictionary (OED) identifies the term quick
with child with the phenomenon of guickening:

[Quick,] Constr. with.

a. ick with child, said of a female in the
stage of pregnancy at which the motion of the
foetus is felt. Now rare or 0Obs.

(This use has app. arisen by the inversion
of the phr. with quick child exemplified in
the following quots.: <¢1450 Merlin 12: "She
was grete with quyk childe"; 1752 J. Louthian
Form of Process (ed. 2) 217: "You of the Jury
of Matrons...say, that E.L. is not pregnant
with quick child".)
cl1450 Lonelich Merlin 826 (Kélbing): "This
good man sawh, that sche Qwyk with childe
was." 1493 Festivall (W. de W. 1515) 106:
"Thenne conceyued Elyzabeth and whan she was
quycke wt chylde" [etc]. 1616 R.C. Times'
Whistle iii. 1163: "His vnckles wife
surviues, purchance Left quick with childe."
1678 Lady Chaworth in 12th Rep. Hist. MSS.
Comm. App. V. 51: "Sister Salisbery and sister
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Ansley [are] both quicke with child." 1774
Goldsm. Nat. Hist. (1776) II. 43: "Women
[‘perceive themselves to be']} quick with
child, as their expression is, at the end of
two months."

b. absol. in same sense. Obs.
1588 Shaks. L.L.L. v.ii. 687: "Then shall
Hector be whipt for Iaquenetta that is quicke
by him." 1647 Trapp Comm. Rom. ix. 11:
"Acknowledging...her issue for their Prince,
before she as yet had felt her self quick."

¢. Alive, instinct with (life, soul,
feeling, etc.).'®

The OED editors are not implying that to say that a woman is

quick with child is not to say also that a woman is pregnant with

a live child. However, the OED does seem to be stating that,
historically speaking, the term quick with child was used exclu-
sively to refer to that period during pregnancy when the pregnant
woman is able to perceive the motions or stirrings of her unborn

child. If such, historically speaking, is the case, then a person

could reasonably conclude that Coke's Institutes ITII abortion
passage phrase "if a woman be quick with childe" implies that, at
common law, a woman is not considered to be pregnant with a live
child until she has reached the guickening stage in her pregnancy.
However, not one of the above OED guick with child citations sup-~
ports such a conclusion, and several of them flatly contradict it.

The citation to John Trapp's A Commentary or Exposition Upon

all the Epistles and the Revelation of John the Devine (London,

1647) reads: "Sapores, son of Misdates King of Persia, began his
reign before his life. For his father, dying, left his mother with
child, and the Persian Nobility set the crown on his mother's
belly, acknowledging thereby her issue for their Prince, before she

as yet had felt herself quick [with child]."'® obviously, Trapp

was not of the opinion that the term guick with child was used
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"exclusively" to refer to ickening, if only for the reason that
he invokes the gquickening experience as the means by which the
mother is now able to perceive that she is quick with child. If
the phrase quick with child is synonymous with quickening, then the
foregoing emphasized portion of Trapp's passage becomes nonsensi-
cal. It would read, in effect: "before she as yet had felt herself
feel the motion of her unborn living child." If Trapp considered
quickening and quick with child as synonymous terms, then the
passage would have read simply: before she was guick with child.

What has just been said regarding Trapp's gquick with child-
passage applies equally to the emphasized portion of the following

passage from Oliver Goldsmith's History of the Earth and Animated
Nature (1763):

In three months, the [human] embryoc is above
three inches long...Hippocrates observes, that
not till then the mother perceives the child's
motion....However, this is no general rule, as
there are women who assert, that they per-
ceived themselves to be quick with child, as

their expression is, at the end of two months
..+ .At all times, however, the child is equal-

ly alive; and consequently, those juries of
matrons that are to determine upon the preg-
nancy of criminals, should not inquire whether
the woman be quick, but whether she be with
child; if the 1latter be perceivable, the
former follows of course.'?

If Goldsmith thought that the term quick with child refers exclu-
sively to quickening, then the underscored portion of the foregoing
passage becomes nonsensical. It would read in effect: There are
pregnant women who assert that they perceived themselves perceiving
the stirrings of their fetuses at the end of two months.

When Goldsmith used the term guick [with child] in the phrase

"those juries of matrons...should not inquire whether the woman be
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quick [with child], but whether she be with child; if the latter be
perceivable, the former follows of course,"™ he appears to have used
this term in two different senses: the first, in reference to the
external detection of fetal movements (which would confirm that the
woman is pregnant with a live child); and the second, in reference
to being pregnant with a live child.

The two Merlin citations read as follows: "This good man saw
that she quick with child was, "' and: "The good man saw that she
was great with quick child."' 1In these quotations "she" refers to
Merlin's unwed, pregnant mother. She is pregnant or "quick" with
Merlin. The "good man" is her priest, and Merlin's mother is on her
way to see him. It has been only two months since she confessed to
the priest that she evidently engaged in sexual intercourse while
asleep, or perhaps while awake, but in that case, then with an in-
visible being. She is seeking the priest's advice on how to deal
with the situation of her townspeople being aware of her pregnancy.
As she approaches the priest, he notices that she is guick with
child or great with quick child. Now, that it cannot be said that
these two Merlin writers are necessarily equating quickening with
quick with child or with quick child is easily demonstrated.
Obviously, the priest, unless he had extraordinary eyes, would not
have been able to see that Merlin's mother had already felt or was
feeling the stirrings of her unborn child. Also, a pregnant woman
is simply unable to feel the movements of her fetus at two months
into her pregnancy. I realize, of course, that it is difficult, if
not impossible, to perceive with one's eyes that a fully clothed
woman, who is only two months gone with child, is even pregnant.

The citation to Louthian's, The Form of Process Before the

Court of Justiciary in Scotland (1732), reads: "You of the Jury of

Matrons...say that E.L. is not pregnant with quick child."!3
Louthian is discussing the legal procedure to be followed when a
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woman, who has been sentenced on a capital offense, pleads for a
stay of execution on the ground that she is pregnant with a live
child. Louthian uses the terms with gquick child, ick with child,
reat with child, and with child interchangeably. That he is re-
ferring to no more than a woman who is pregnant with a live child
is demonstrated by his following observation, which is found on the
same page as the foregoing quote: "You say that E.L. is ‘pregnant
with a quick child', and so you say ‘all,!' Upon which the Court
(for the Reverence of God, and lest the Child in the Belly of said
E.L. should suffer Death for the Crime of the Mother) does order
her to be committed to the Goal [jail]."'3
The citation to R.G. Gent's The_Times Whistle (1616), reads:
"But then his uncle's wife survives, perchance left quick with
child.""¥ The uncle's nephew is plotting to inherit his uncle's
vast land holdings. He realizes that to become the heir first in
line he has to murder not only his uncle and his uncle's son, but
his uncle's wife as well. The reason why he has to murder his
uncle's wife (who, upon the death of her husband, would receive a
life estate in one-third of her husband's land holdings as her
dower) is because if the uncle were to die while his wife was
pregnant, and if the wife were to give birth to a live child found
not to be a bastard and born alive within approximately forty (40)
weeks of the death of the wife's husband,’ then this posthumous
child would become his father's heir. Now, given that it cannot be
presumed that Gent incorrectly understood English law on this
point, then the inescapable conclusion is that gquick with child in

this case means no more than pregnant. This term was so used by

Charles Kemey in his The Office of the Clerk of Assize (1660):

"You as Forematron of this Jury shall swear that you shall search

and try the Prisoner at the Bar, whether she be quick with Child
[in this case: conceived or pregnant] of a quick child."" It was

170



so used also by Robert Kelham in his The lLaws of William The
Conqueror (1779) when, in the context of a woman who had been sen-
tenced to death, Kelham translated the term foemina impraegnata (a
woman who is pregnant) as "a woman quick with child."'3

The citation to Shakespeare's Love's Labor's TLost (1538),
reads: "Then shall Hector be whipt for Jaquenetta that is quick by
him."" The most that can be said here is that guick refers to one
of the following: pregnant, pregnant with a live child, or pregnant
with a child that has made his or her existence known to the mother
by moving or stirring in the womb. The lines that immediately pre-
cede this passage read: "She [Jaquenetta] is two months on her
way...,the child brags [i.e., is stirring] in her belly already."'%0
It undoubtedly was generally accepted in Shakespeare's day that
pregnant women very rarely feel the movements of their fetuses at
two months into pregnancy.™ Furthermore, in Shakespeare's day it
may have been generally accepted by the members of the medical
science community that the fetus begins to stir two months after
its conception, notwithstanding that this early stirring is rarely
perceivable.'™ Hence, for all it may be known, Shakespeare's basis
for saying that Jaquenetta's child was stirring when Jaquenetta was
only two months into her pregnancy may have been based on a medical
or quasi-medical source.

The citation to John Mirk's Festivall (1515) reads: "Then con-~-
ceived Elizabeth, and when she was quick with child our lady [Mary]
came with child also to speak with Elizabeth, and anone [as soon]
as she spoke to Elizabeth, John [the Baptist] played in his
mother's womb for joy of Christ's presence."' Mirk is relating
certain events contained in the first chapter of Luke's Gospel.
Mirk's description of Elizabeth as being "quick with child" marks
the occasion when the Angel Gabriel appeared to Mary and told her

that she would give birth to the "Son of God"™ and that her "rela-
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tive [Elizabeth] has also conceived a son [concepit filium] in her
old age; and this is the sixth month for her who was called
barren."' Mirk's term gquick with child, then, refers to Luke's
phrase "has conceived a son" (i.e., has an existing male infant in
her womb). Hence, Mirk's term gquick with child means no more than
pregnant with an existing or live child.

The final OED guick with child citation is a letter written in
1678 by Lady Chaworth to her brother, Lord Roos: "Sister Salisbery
and Sister Ansley [are] both quicke with child."' There is nothing
in this letter that reveals the sense in which Lady Chaworth used
the term gquick with child. For all it may be known, Lady Chaworth
was simply relating that both of her sisters are pregnant.

Here is what the editors of the QOED related to this author
regarding his foregoing criticism of the QED's, gquick with child

entry:

From the discussion you present, it would seen
reasonable to infer that the entry in the
Oxford English Dictionary for "quick with
child", while adequately representing the
meaning that had come to be current in the
19th century, does not reflect the earlier
history of the phrase, and its changing
relationship with the term "quickening". A
revised entry might read something like:

Constr. with.

a. ick with child, orig., pregnant with
a live foetus [or child]; later, at the
stage of pregnancy at which the motion of
the foetus is felt (infl. by QUICKENING
vbl. sb.). Now rare or Obs.

We shall review your documentation more fully
when we come to revise quick itself.'¢
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Hale (1609-1676), in his The History of the Pleas of the Crown
(written probably during the 1650s, and published in 1736),

observed: "Enseinture [pregnancy] is no cause to stay execution,
unless she be enseint with a gquick child, or which is all of one
intendment, if she be gquick with child.""% It might be the case
that Hale is implicitly acknowledging that the terms with gquick
child and quick with child are not altogether synonymous because,
while both refer to a woman who is pregnant with a live child, the
latter, nevertheless, includes the method (probing for fetal move-
ments) by which it is determined that a woman is pregnant with a
live child. This does not, however, tend to prove that Coke's
Institutes ITTI gquick with child abortion passage implicitly incor-
porates gquickening as the criterion of whether or not a woman who
had an abortion was then guick with child.

Hale's pregnancy-reprieve passage relates to the situation in
which a jury of matrons is trying to determine whether a woman is
"presently" pregnant with a live child. It can be reasonably
argued that in the absence of the detection of fetal movement, and
except when a woman is obviously pregnant (e.g., her breasts
contain milk and her lower abdomen greatly protrudes) a jury of
matrons had no real way of determining if what was growing or
developing in the woman's womb possessed a human shape or form.
This probing for fetal stirrings probably involved the placement of
warm water or a warm towel on the condemned woman's belly, and then
the placement of hands on the woman's belly with the belief that an
unborn child will respond to heat.™ If successful, this test or
"probing" would confirm not only that fetal formation had occurred,
but also that the fetus is alive and, therefore, also necessarily
fully formed.

Coke's abortion passage, on the other hand, presupposes that
the woman is not presently pregnant for the simple reason that her
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unborn child was aborted. Did the physical examination or visual
inspection of what the woman had aborted disclose that it had had
a human shape? If so, then at one time it had received its human
soul and, therefore, once had been an existing child. Hence, in
this context, fetal formation can be the method for determining if

the woman was then, or at about that time, gquick with child.

Furthermore, and as will be explained shortly, in those situations
presupposed in Coke's abortion passage, with the exception of the
situation in which the mother of the aborted child had felt the
child moving inside her moments or so before the child was aborted

or killed, fetal formation would not have been less reliable then

quickening as a proof that the child was living at the time of the
abortion.

The most that can be said, then, is that in England before,
during, and after Coke's day, the term quick with child could refer
to or be descriptive of any of the following: (1) a pregnant woman,
(2) a woman who is pregnant with a live child, and (3) a pregnant
woman who, because she has experienced ickening, knows that she
is, or is known to be, pregnant with a live child.

All that has been offered in support of the proposition that

the fetal formation criterion, and not a gquickening criterion,

should be read into Coke's Institutes ITT abortion passage, applies

equally to the following gquick with child abortion passage in

Hale's The History of The Pleas of the Crown (written probably

during the 1650s, and published in 1736):

If a woman be quick or great with child,
if she take, or another give her any potion to
make an abortion, or if a man strike her,
whereby the child within her is killed, it is
not murder nor manslaughter by the law of
England, because it is not yet in rerum natura
[i.e., because at common law live birth marks
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the beginning of a human being's existence in
the context of criminal homicide], tho it be a
great crime, and by the judicial law of Moses
[citing: Exodus 21:22-23] was punishable with
death; nor can it 1legally be made known,
whether it were killed or not [citing the
Abortionist's Case (1348?)], so it is, if af-
ter such child were born alive, and baptized,
and after die of the stroke given to the
mother, this is not homicide [citing the

Twins-slayer's Case (1327)]."

It will be recalled that the Septuagint version of Exodus
21:22-23 was understood to imply that a human being comes into
existence at fetal formation. Thus, if Hale, in citing Exodus
21:22-23, had in mind the Septuagint version (or felt that this
version was relevant to interpreting the Hebrew version, or the
Vulgate version or the English Bible version, etc.), then that

would constitute further support for the proposition that fetal

formation is the guick with child criterion that should be read

into Hale's History of the Pleas of the Crown abortion passages.'®

All that has been said regarding Hale's History of The Pleasg
of the Crown abortion passage applies equally to Hawkins' (1673-

1746) Pleas of the Crown (1716) abortion passage:

And it was anciently holden that the causing
of an abortion by giving a Potion to, or
striking a woman big with child, was murder.
But at this day it is said [citing Coke's
Institutes IIT abortion passage] to be a great
misprision only, and not murder, unless the
child be born alive, and die thereof, in which
case it seems clearly to be murder, notwith-
standing some opinions to the contrary. And
in this respect also, the common law seems to
be agreeable to the Mosaical [citing the
Hebrew version of Exodus 21:22-23], which as
to this purpose is thus expressed: "If men
strive and hurt a woman with child, so that
her fruit depart from her, and yet no mis-
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chief follow, he shall be surely punished, ac-
cording as the woman's husband will lay upon
him, and he shall pay as the judges determine;
and if any mischief follow, then thou shalt
give life for life."'!

Obviously, Hawkins was of the opinion that the above word
"mischief" included "the death of the unborn child". Some persons
may want to argue that it cannot be certainly stated that Hawkins
was implicitly superimposing a Septuagint version of Exodus
21:22-23 on the Hebrew version. This is no doubt true, but they
argue further that "big with child" means "noticeably pregnant".
This is not so, if only for the reason that Hawkins must have known
that unmarried, pregnant women could be very adept at concealing
their pregnancy. A person who reviews, for example, the 18th- and
early 19th-century infanticide prosecutions that occurred at the
01d Bailey will see that such was the case.'??

Blackstone, in his Commentaries 4 (1770), and in the course of

discussing homicide in the context of English criminal law,

observed:

To kill a child in its mother's womb is now no
murder, but a great misprision; but if the
child be born alive, and dies by reason of the
potion or bruises it received in the womb, it
is murder in such as administered or gave them
[citing Coke's Institutes III abortion passage
and Hawkins' Pleas of the Crown abortion
passage]. "3

In his Commentaries I (1765), and in the course of discussing the

rights of persons at common law, Blackstone observed:

Life is the immediate gift of God, a
right inherent by nature in every individual;
and it begins in contemplation of law as soon
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as an infant is able to stir in the mother's
womb. For if a woman is quick with child, and
by a potion or otherwise, killeth it in her
womb; or if any one beat her, whereby the
child dieth in her body, and she is delivered
of a dead child, this, though not murder, was
by the antient law homicide, or manslaughter.
[citing Bracton's De Iegibus abortion pass-
age]. But at present it is not looked upon in
quite so atrocious a light, though it remains
a very heinous misdemeanor ([citing Coke's
Institutes III abortion passage].'

There 1is nothing that is contained 1in Blackstone's
Commentaries I & IV abortion passages that is inconsistent with the
following proposition: Fetal formation proves fetal animation, and
the latter establishes the ability of the human fetus in the womb
to stir.

Quickening refers to the initial perception by the pregnant
woman of the stirrings of her fetus. In the absence of a demonstra-
tion that in England in Blackstone's day it was received opinion
among informed persons that the fetus in the womb begins to exer-
cise its motor functions when its mother initially perceives its
movements, it can hardly be said, therefore, that gquickening is the
guick with child criterion that should be read into Blackstone's
Commentaries I & IV abortion passages.

Chambers, in his Cyclopaedia: Or_ a Universal Dictionary of

Arts and Sciences (1728), observed that the motions of the human
fetus become perceivable to the mother generally about the third
month after conception, and sometimes as early as between the
second and third month after conception.'™ on the subject of the

human soul, Chambers observed: "The Soul is a spiritual Substance

proper to inform or animate a human Body, and by its Union with
this Body, to constitute a reasonable Animal or Man. This is its

Essence, and this its Definition."'™  oOn Animation, Chambers
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observed: "Animation signifies the informing of an animal Body
with a Soul. Thus, the Foetus in the Womb is said to come its
Animation when it begins to act as a true Animal [i.e., begins to
stir or exercise its motor functions], or after the Female that
bears it is quick [with child], as the common way of Expression
is...The Common Opinion is that this happens about 40 days after
Conception.""”” on the subject of the human embryo, Chambers
observed: '“Embryo, in Medicine, Foetus; the first Beginning or
Rudiments of the Body of an Animal, in its Mother's Womb, before it
have received all the Dispositions of Parts, necessary to become
animated: Which is supposed to happen to a Man on the 42nd day, at
which Time, the Embryo commences a perfect Foetus."' chambers is
relating both of the following here: (1) A pregnant woman becomes

quick with child, or pregnant with a live child or ensouled fetus,

just as soon as her embryo develops into a fetus, which occurs
about 40 or 42 days after conception; and (2) The newly formed
fetus, by virtue of its human soul, is able to stir or exercise its
motor functions, although generally its mother is unable to
perceive these early stirrings. The 17th-century English Bishop
Joseph Hall conveyed the substance of the foregoing opinions. He
stated: "The body was made of Earth..., the soul inspired immedi-

ately from God. The body lay senseless upon the earth...: the

breath of life [gquickening breath] gave it what it is; and that
breath was from thee. Sense, motion, reason, are infused into it
at once.""’

Blackstone must have known that the formed or organized human
fetus in the womb is recognized as an existing human being, not
because the fetus can exercise its motor functions (for so does a
brute animal defined as an "organized Body endowed with Life and
spontaneous Motion"),'” but rather because the fetus is endowed

with a human or rational soul. Hence, Blackstone seems to be
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implicitly stating that the fetus becomes able to move itself or
exercise its motor functions just as soon as the fetus receives a
human soul, at which time the fetus becomes a human being.

Thomas Wood (1661-1722), citing Coke's Institutes ITTI abortion
passage in his An Institute of the Taws of England (1720), ob-
served: "[Human] life begins when an infant [initially] stirs in
the life-womb."'¥! That author, in his A New Institute of the
Imperial or Civil Law (1704), observed: "Life is of such value,
that the Law pardons everything done for the preservation of it.
It begins from the first infusion of the Soul...." In this latter
work, Wood also stated the following regarding the Civil or Roman
law (yet citing the Septuagint version of Exodus 21:22-23):
"Besides Theft, Rapine, Damage, Injury..., there are crimes to
which no certain punishment is annexed, and therefore are called
Crimes extraordinary, as...the crime of procuring Abortion either
by Medicines, or blows, upon an Infant conceived, but not formed
into human shape."'¢?

It probably was received opinion in the England of Black-
stone's day that virtually every instance of human motor movement
originates from or is initiated by a command from an individual's,
incorporeal rational soul to the corporeal animal spirits that
passed from the brain to the nerves.'®® That being the case, then
in Blackstone's day one could know that the human soul is present
in the fetus in the womb if fetal stirrings could be detected.'®
However, this would not exclude fetal formation as an acceptable
criterion of fetal ensoulment or animation.'é
What of the argument that states that in the context of abor-

tion, the common law eventually came to reject fetal formation, and

to adopt, through legal fiction,'® gquickening as the criterion of
whether a woman was pregnant with a live child, because it came to
be accepted that in the absence of proof of ickening, it could
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not be sufficiently proved that the stillborn, aborted child was
alive when the abortional act was committed, or, if the child was
alive, that it was killed as a proximate result of the abortional
act. This argument or unproved theory, which originally was
articulated in the nineteenth century in certain American appellate
opinions, has been advanced by several modern commentators on the
history of the status of abortion as a criminal offense at the
English common law.'’

One element of the common law crime of the in-womb destruction
of an existing child was that the stillborn, aborted product of
human conception was an existing human being when it was destroyed.
Now, given that in 18th-century England it was received opinion
among informed persons that a human being consists of an organized
or formed human body informed with or united to its human or
rational soul, then it hardly can be said that Blackstone, or the
English judiciary of Blackstone's day, considered a human fetus to
be a human being simply because it possessed life or had stirred.
It was the infusion of the human soul into the fetus that made the
latter into a human being. This being the case, then one can
rationally argue that at the 18th-century English common law, proof
that a particular fetus was alive would have constituted sufficient
proof that it was a human being only if it was presupposed that the
human soul is what made that fetus alive or caused it to begin its
existence as a human being. However, it has been already shown
that in 18th-century England it was received opinion that the
product of human conception received its human soul just as soon as
it developed into a human body, or achieved fetal formation.

The conclusion, then, seems inescapable that, at the 18th-
century English common law, proof that a particular product of
human conception had achieved fetal formation would have consti-
tuted sufficient proof both that the aborted product of human
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conception was once a human being, and that it had acquired the
capacity to stir or move by itself by virtue of having been
animated or ensouled. Proof of fetal formation could have been
obtained by testimony relating that a visual inspection of that
product confirmed that it was a formed fetus. Consider this
hypothetical example: "X" states in her deposition that just
before her father's pigs devoured the product of her abortion, she
inspected it, and found that it resembled a tiny human being.

No one has shown that it was received opinion among informed
persons in 18th-century England, that guickening was the criterion

of whether or not the process of fetal formation had run its

course, or that the ability of the human fetus to stir coincided
with quickening. Therefore, it should be presumed that at the
18th-century English common law, testimony relating that a visual
inspection of what had been aborted confirmed fetal formation would
have constituted sufficient proof that the stillborn, aborted
product of human conception was once a human being.

Some may argue that at the then-existing common law, proof of

fetal formation would not have constituted sufficient proof that

the aborted fetus was alive at the very instant when the abortional
act was committed on the fetus. That may be true. However, that
argument proves too much; for the same can be said of ickening,
except when the mother of the fetus gave testimony to the effect
that she continued to perceive the movements of her fetus up to the
very moment of the commission of the abortional act.

It is not disputed here that in common law civil and criminal
actions in which a question arose as to whether or not a newborn
child was born alive, the rule was that when a newborn child was
found dead, there was a rebuttable presumption that it had been
born dead. However, such a presumption obviously would not come
into play when it was alleged that the child had been killed
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"hbefore" it was born. The applicable presumption in this latter
case seems to have been that an unborn child proved to have been
alive at a particular time (and this would be conclusively proved

by proof of fetal formation - which signaled the advent of fetal

animation or ensoulment) was presumed to have remained alive in the
womb unless the contrary was proven. The trial judge in the
Pennsylvania, criminal abortion case of Commonwealth v. Reid

(1871), stated:

I said to the jury that there was no evidence
that the fetus was dead prior to the opera-
tion, and that in the absence of any such evi-
dence they would have no right to presume its
death....The foetus is a living, not a dead
thing, and where life has once been shown to
exist it is presumed to continue until the
contrary is made to appear.'®®

The Pennsylvania trial court's thinking almost certainly repre-
sented a specific application of the common law principal "that
things once proven to exist in a particular condition are presumed
to continue in that condition until the contrary is proven."'®¥
(Why the "birth process" would dispel a presumption that a fetus
"alive" in the womb remained alive at its birth is not known. The
answer might be that it was received opinion at common law that
unborn children often are unable to survive the birth process.)

Thus, if fetal formation was the common law criterion of fetal

animation in the context of criminal abortion, then proof of fetal
formation would have sufficed to prove that the stillborn aborted
fetus was once alive in its mother's womb. That would have given
rise to a rebuttable presumption that the fetus was living when the
abortional act was committed. Hence, the failure to prove gquicken-

ing would not have constituted a failure of proof as to an element
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of the common law offense of quick with child intentional abortion.
Furthermore, as will now be demonstrated, the absence of such a
rebuttable presumption would not cry out for proof of guickening.

It is difficult to determine with certainty if it was received
opinion in 18th-century, English medical thought that an unborn,
dead fetus is generally expelled from the womb within a few days of
its death. If this was received opinion,'® and if in a particular
case a pregnant woman had given birth to a stillborn fetus within
a few days of the act alleged to have killed her fetus, and if it
had been proved that the pregnant woman for some period prior to
the commission of that act had been in good health, and had
suffered no injury or accident which might have destroyed her
fetus, then these facts probably would have sufficed to prove
legally that her fetus had been destroyed by the abortional act.

Several works on pregnancy and midwifery in use in England in
the seventeenth and eighteenth centuries provide a list of signs or
symptoms for determining whether a pregnant woman is carrying a
dead child or fetus, a condition which was then believed by many
persons to place the pregnant woman in some danger of death. Thus,
a pregnant woman, who had reason to suspect she was carrying a dead
child, could be expected to consult a physician or midwife. Her
failure to do so would have constituted some evidence that her
fetus had been living at the time of the abortional act. This is
so, just as the failure of a woman to have made preparations for
the birth and care of her expected child, could be used as evidence
to prove that she murdered her bastard child.'"!

The l6th-century, French physician Ambroise Paré, in one of
his medical works, lists the following signs by which medical men
may make a reasonable judgment that the unborn child is dead: ab-
sence of fetal movement; discharge of the waters or amniotic fluid;
presentation of the secundine; a dead child feels heavier to the
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mother (because the child lost the animal spirits and the soul that
sustained him or her); when the mother inclines her body a certain
way the infant falls that way as if it were a stone or dead weight:;
the mother experiences sharp pain extending from her genital area
to her navel; there is frequent urination and stooling (nature
getting rid of what.is dead, because what is alive will expel the
dead so far as it can from itself); genitals cold to the touch; the
mother feels a coldness in her womb (due to loss of the infant's
heat); she expels many filthy excrements (usually within three days
of the infant's death); she has foul breath; she swoons often; she
has a livid and ghastly facial appearance (because vapors from the
dead fetus enter her heart and brain); she has slackened breasts
that hang loose and lank; and she has a hard and swollen belly
(because the vapors from the dead fetus make the stomach puff up,

as though full of gas, so to speak).'? Aristotle's Experienced

Midwife (1700?), sets forth the foregoing signs and adds the
following: "She longs for unnatural foods..., dreams of dead men,
and...has filthy urine." It then remarks: by "these things care-
fully observed, the midwife may make a judgment whether the child
be alive or dead."'”

Whether the 18th-century English judiciary recognized the
foregoing signs, or some of them, as legally reliable, is not

known, and might never be known. Audrey Eccles, in her Qbstetrics

and Gynaecology in Tudor and Stuart England (1982), stated:

Especially on the subjects of conception,
sexuality, pregnancy and menstruation during
this time [approximately 1540-1740], it is
often impossible to tell whether a scientific
"fact" has passed into common knowledge and
become a generally received opinion, or an
existing popular belief or practice has been
rationalized and authenticated by giving it a
"scientific" explanation.
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But as a rule of thumb, however implaus-
ible an idea may seem now to us, if it was be-
lieved to have a rational and factual basis it
was a scientific fact to contemporaries. If
on the other hand it was denied, or doubted
and said to be held by the common people, it
was not. Thus it was a fact...that a child
born at seven months could survive, but not at
eight months...It was only a common belief
however that "well hung Men are the greatest
Blockheads." But there was certainly a large
area of overlap between scientific fact and
common knowledge, and a marked tendency for
the scientific facts of one generation to
become the old wives' tales of 1later
generations. '

There is reason to believe that at the 18th-century English
common law, proof that an aborted fetus had not yet begun to macer-
ate or putrefy would have constituted some proof that the fetus was
living at the time of the abortional act. In the 01d Bailey case of
R v. Margaret Fox (1773), the defendant was tried for, and acquit-
ted of, the non-abortion-related murder of Mary Brown, who died
while in a very advanced state of pregnancy, on February 24, 1773,
five days after her tragic fight with Fox. A midwife, Hookham, and
a physician, Dr. Cooper, testified in part, respectively, as

follows:

Crown Counsel: By the appearance of the child how
long might it have been dead? [Counsel is referring
to Mary Brown's dead male child, which was surgic-
ally removed from her on the day following her
death, and which, according to Hookham, had black-
ened skin around the area of the belly, as well as
a broken left shoulder.]

Hookham: It might have been dead ten or twelve
days before, being putrefied; I can not be positive
to a few days how long it might have been dead.

Crown Counsel: This dead child would have killed
the woman then if there had not been bruises [i.e.,
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if the injuries Brown had received from Fox had not
killed her]?

Hookham: No, no, a great many women live after a
dead child.'™

Dr. Cooper:...The child was quite in a putrid
state.

Crown Counsel: Do you [Dr. Cooper] apprehend the
putrid state of the child was occasioned by these
blows [i.e., those of Fox upon Margaret Brown on
February 19, 1773]7?

Dr. Cooper: I apprehend [from the child's putrid
state that] the child had been dead for at least
three weeks, consequently before the fray [of
February 19, 1773].'6

6. How, at the Early 19th-Century English Common Law, "Quickening"

came to Replace “Fetal Formation" as the Abortion

Criterion of When a Woman Is Preqnant with a Live Childw

There never was a period in England when the terms guick with

child and with quick child did not mean "to be pregnant with a live

child". Nevertheless, these two terms were also commonly used to
refer also to that stage of pregnancy that commences at guickening.
Consider, for example, the following excerpt from an October 22,

1688 deposition:

Now for the Time of the Queen's [Mary I1I's] Conception,
she often told the Deponent...that she had two Reckon-
ings:...the 6th of September [1687]...and the 6th of
October...; but for some reasons the Queen rather reck-
oned from the latter; tho afterward it proved just to
agree with the former. Moreover, her Majesty, when,
according to her reckoning, she was gone with Child 12
weeks, said That she was quick [with child], and per-
ceived the Child to move; the Deponent returned no Answer
to the Queen, but privately told those about her, that in
truth it could not be in so short a Time. Yet the Queen
was in the right, only mistook her Reckoning; for she was
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then full Sixteen Weeks gone with Child, about which time
she usually quickened with her former Children, and
accordingly was brought to Bed on the 10th day of July,
1688, and within Three or Four Days of full Forty
Weeks. '

In the case of R v. Phillips (1811), which involved abortion
prosecutions under sections 1 and 2 of England's original criminal

abortion statute (1803),' the trial court in effect equated the

terms gquickening and guick with child:

The prisoner had been previously tried [and acquit-
ted] on the first section of the statute for the
capital charge, in administering savin to Miss
Goldsmith to procure abortion, she being [alleged-
ly] "then quick with child." 1In point of fact, she
was in the fourth month of her pregnancy. She
swore, however, that she had not felt the child
move within her before taking the medicine, and
that she was not then quick with child. The medi-
cal men in their examinations, differed as to the
time when the foetus may be stated to be quick, !
and to have a distinct existence, but they all
agreed that in common understanding, a woman is not
considered to be quick with child till she has her-
self felt the child alive and quick within her,
which happens with different women in different
stages of pregnancy, although most usually about
the fifteenth or sixteenth week after conception.

Lawrence, J. said this was the interpretation
that must be put upon the words guick with child in
the statute [The phrase in the statute in which
these words are found reads: "then being quick with
child."]; and as the woman in this case had not
felt the child alive within her before taking the
medicine, he directed an acquittal.'®

The Phillips trial judge did not interpret the term quick with
child. What he actually interpreted were the words "then being" in
the statutory phrase "then being quick with child". To identify
"when" an occurrence or event comes about obviously does not define

and, therefore, is not an interpretation of, what that occurrence
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is or means. If the term quick with child means or refers to

quickening, and not to "pregnant with a 1live child," then the
foregoing statement, "a woman is not considered to be gquick with
child till she has herself felt the child alive...[or] quick within
her," does not make sense; for it would really read: A woman is
not considered to have felt the child alive or quick within her
until she has felt the child alive or quick within her. Consider
how much better that same statement reads if the term guick with

child is given to mean simply "pregnant with a live child": a

woman is not considered to be pregnant with a live child until she
has felt the child alive (quick) within her.

The foregoing is one reason why there should be no real doubt
that the Phillips trial judge knew that the statutory term gquick
with child meant simply pregnant with a live child. The error he
made was in thinking that "when" a woman becomes gquick with child
is necessarily included in the definition of that term. It is cer-
tainly true that it is a rule of statutory construction that words
or phrases in a statute are ordinarily construed as they are com-
monly used or understood. However, the issue in Phillips did not
involve the question of what construction should be put upon the
term guick with child. The obvious issue was: "When" is a woman
considered to be guick with child or pregnant with a live child
within the meaning of the 43 Geo. 3 c¢.58, sec. l-statutory phrase
"then being quick with child?" The answer to that question in
Phillips should no more have been resolved by resort to then-
popular or vulgar conceptions of when a pregnant woman is
considered to be pregnant with a live child than, for example, is
the question of whether defendant "X" was under the influence of
alcohol, while driving his vehicle, should be resolved by resorting
to popular notions (e.g., in a drunken state) of when a person is
"legally" considered to be under the influence of alcohol. The
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Phillips trial judge, in seeking to resolve the question: When is
a woman considered to be pregnant with a live child, should have
attempted to resolve the following two questions: (1) At common
law, when is a pregnant woman considered to be quick with child?
(In Arkansas v. Pierson (1884), the following was observed: The
common law in force at the time a statute is passed is to be taken
into account in construing the statute. Coke said: "‘To know what
the common law was before the making of the statute is the...key to
set open the windows of the statute.'")"!; and (2): Wwhat is the
generally received opinion among the contemporary learned (or per-
haps, among the members of the relevant discipline(s) and identi-
fication of which disciplines would itself have been a large ques-
tion in Phillips) on the question: When does the unborn product of
human conception begin its existence as a human being? The
Phillips trial judge should have called in some English divines and
philosophers and posed this philosophical, and "non"-religious,
non-scientific question to them: What is the generally received
opinion on when God infuses a human soul into the unborn product of
human conception?

In such English criminal abortion cases as R v. Pizzy and Codd
(1808)'% and R _v. Russell (1832),'™ it was not decided, but was
simply assumed, that the term guick with child was synonymous with
quickening. This assumption undoubtedly derived from the then-
existing fact that the term quick with child was a popular or com-
mon way of referring to that stage in pregnancy that commences with
quickening. That fact probably came about because of one or both
of the following: (1) In popular or vulgar thinking guickening
always had been understood to signal the infusion of the human soul
into the fetus. (2): Quickening was the only way the pregnant
woman could perceive that her fetus had received its human soul or
had become alive. It is said that in 1638, the mother of the then-
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unborn ILouis XIV ordered a large fireworks display when she
quickened with the future king.'®

In Russell the defendant was tried for the abortion-related
murder of Sarah Wormsley on a theory of accessory before the fact
to self-murder.'™  Wormsley, in the course of giving a dying
declaration on the day of her death, February 1, 1832, stated: "I
am with child [since] just before Michaelmas [September 29]...,
[but] I have not felt the child move."'® The Russell Court, in the
course of reciting the facts of the case, stated: "Sarah Wormsley
died about seven o'clock on...the 1st day of February; she was
about four months advanced in her pregnancy, but not quick with
child."®” 1In the report of R v. Pizzy and Codd (1808), which in-
volved a capital prosecution under the first section of England's,

original criminal abortion statute (1803), the following passages

appear:

Mr. Alderson [Crown Counsel], in his examination of
Mr. Creed, said: "You are a surgeon and midwife.
After what period of gestation is a woman supposed
quick with child?" He replied: "In about eighteen
weeks~-sometimes fourteen and sometimes it is

twenty weeks--but mostly eighteen." Mr. Alderson
said: "Then after twenty weeks she would be sensi-
ble of the child moving." He replied: "Yes, in

general about eighteen weeks."

[Some of the Trial Court's questions to Cheney, the
mother of the aborted fetus]:...."You said that you
continued to take pills, and that you felt the
child move within you during that time? [Cheney:]
"Yes". [Trial Court:] Are you sure you continued
to take the pills after you felt the child move
within you? Cheney: "[Yes], I used to take them
every day till I was miscarried."'8

It may be the case that prior to the early nineteenth century

the English judiciary came to recognize quickening as the common
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law abortion criterion of when an unborn child comes into exist-
ence. However, to date, no one has produced sufficient evidence to
prove that such is the case. This is not to say, however, that
there is no evidence on this point. In Abraham Rees's supplemented

edition of Chamber's Cvyclopaedia: Or an Universal Dictionary of

Arts and Sciences (1788), the following appears:

Animation: signifies the informing of an ani-
mal body with a soul. Thus the foetus of the
womb is said to come to its animation when it
begins to act as a true animal, or after the
female that bears it is quick, as the common
way of expression is. The learned are not
agreed about the time when the female becomes
quick; some compute it at forty days after
conception; others fix it at about the middle
of the term of gestation.'®

Rees does not identify those "learned" persons who supposedly
expressed or accepted the opinion that the unborn product of human
conception does not receive its human soul until approximately
halfway through gestation. I know of none with the possible
exception of the l6th-century French physician and philosopher Jean
Fernel (1497-1588).'%0

George Lewis Scott, who practiced law, and Dr. Hill, in their

A Supplement to Mr. Chamber's Cyclopaedia: Or, Universal Dictionary
of Arts and Sciences (1753), stated:

The different hypothesis of physicians
and philosophers concerning the time of
animation have had their influences on the
penal laws made against artificial abortions,
it having been made capital to procure mis-
carriage in the one state while in the other
it was only a venial crime [omitting a cross-
reference to a non-legal source]....The [Ger-
man] Emperor, Charles V, by a constitution
fi.e., by Art. 133 of the Constitutio
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Criminalis Carolina 1532/33]..., put the
matter on another footing; instead of the
distinction of an animated or unanimated
foetus, he introduced that of a vital [vivi-
ficatus] and non-vital foetus, as a thing of
more obvious and easy decision, and not de-
pending on any system either of creation,
traduction, or infusion [citing Burggrave,
Lex. Med. T.I. p.821]. Accordingly, a foetus
is said, in a legal sense, to be animated,
when it is perceived to stir in the womb:
which usually happens about the middle of the
term of gestation [citing the 18th-century
German work by H.F. Teichmeyer, Institutes of
Medical Jurisprudence at c. 8, c. 9 & c. 21
(which cites Constit. Crimin_ Caroli Art.
133)3].™

Scott and Hill's Supplement to Chamber's Cyclopaedia is not a
legal source. Furthermore, the English common law did not derive
its rules from German law. What is more, the then-existing con-
cepts "fetus vivificatus" (a fetus endowed with human life by vir-
tue of being in receipt of its human soul) and "fetus animatus" or
"fetus animatus fuerit" then were, and still are synonymous.'%

A person may point out that it was a generally received
medical opinion in 18th-century England that the product of human
conception develops into a formed fetus approximately three months

after conception. The person would add that the fetal victim in

the Beare abortion case of 1732 was approximately thirteen weeks

old, and that the Beare indictment did not allege either that the

fetus was alive or was an existing human being when it was

destroyed. . Thus, the person would argue that the Beare case

inferentially stands for the proposition that at the early 18th-
century English common law, gquickening had become the accepted
criterion of when a human being comes into existence in the context
of criminal abortion. It is possible that such an argument is

valid. However, it may be the case that the prosecutor in Beare
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did not allege that the aborted fetus was then living, because he
did not feel that he could sufficiently prove that what was aborted
possessed a human shape. The historical facts in Beare's Case, at
least to the extent that those facts are related in the Gentleman's
Magazine's report of Beare's Case, do not reveal whether the
aborted fetus was recovered, or whether it possessed a human body
or shape. Furthermore, no physician, mnidwife or embryologist

testified in Beare.'??

7. How, at the Later English Common Law, the Destruction
Abortion of the Child in the Womb Ceased to Be Recognized

as Murder if the Child Was Born or Aborted Stillborn

It is said that common law rules adapt to changing circum-
stances, and that when the reason behind a common law rule ceases

to exist, so does the rule.'

It is said that the reason behind
the common law rule that a live child who is aborted dead is not
considered a victim of criminal homicide, was the accepted opinion
that, in the absence of live birth, it cannot be determined that
the aborted child was then alive, let alone died in connection with
being aborted.'™ It is said that in the states of the United
States, notwithstanding that it came to be accepted legally in
those states that it could be proved that an aborted stillborn
child died in the mother's womb in connection with the abortional
act, virtually every state appellate decision on this subject has
held that a child killed in the mother's womb is not a human being
within the meaning of the state's criminal homicide statutes. The
chief rationale is that the statute is to be interpreted in light
of the common law rules on criminal homicide, and at common law an

aborted child had to be aborted alive, and had to then die in con-

nection with being aborted, in order to be recognized as a victin
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of criminal homicide.'” It is said or argued that this rationale
is highly defective. More specifically: given (1) that a common
law rule ceases to exist when the reason for the rule ceases to
exist, and that common law rules adapt to changing conditions, (2)
that the rationale behind the common law born-alive rule had ceased
to exist when the states' homicide statutes were enacted or
amended, and (3) that the born-alive rule was in reality a rule of
evidence, or of legal fiction, and not a rule relating substantive
law; then the common law itself dictates that the stillborn aborted
child is recognizable as a victim of criminal homicide.'®’

The chief reason why such an argument should be rejected is
because the common law itself rejects it. At common law a known-
to-be-living child that is in the process of being born (e.g., the
child's head is protruding from the birth canal), and who is delib-
erately decapitated before being fully born, is not recognized as
a victim of criminal homicide. The reason is that such a child,
although clearly alive when he or she was killed, had yet to be
born.'” oOne "element" of criminal homicide at the common law is
that the victim be not only a human being, but one born alive.
(This common law rule still holds in England.)' Furthermore, at
common law the judiciary lacked the jurisdiction to create felon-
ies.? Thus, the conclusion is inescapable that for the later
English judiciary to have held that a child, that is proved to have
been killed in the mother's womb, can now be deemed a victim of
common law criminal homicide would have amounted to the judicial
creation of a common law felony.

The English judiciary also lacked the jurisdiction to decide
that what is an established felony shall no longer be deemed so.
However, and as shown previously, whereas up to approximately the
late sixteenth century, it was a felony or criminal homicide at
common law to kill a child in the womb or to cause the child to be
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born stillborn, the same, nevertheless, ceased to be a felony after
that time. So, here is a question: Is that not an instance in
which the English judiciary ruled that what is presently a felony
at common law shall no longer be deemed so? The answer is '"not
really". The late 16th-century, and 17th- and 18th-century English
judiciaries seem to have been unaware of the recently uncovered,
pre/late-16th-century precedents that support the proposition that
at common law it is indeed a felony or criminal homicide to destroy
a child in the womb or to cause the child to be aborted stillborn.
These judiciaries evidently were aware only of The Twins-Slayer's
Case (1327/28) (in its incompletely reported form) and The
Abortionist's Case (1348).%%" It seems that these judiciaries,
following Staunford's (1509-58) or Coke's (1552- 1634) lead,?® came
to accept the reports of those two cases as authority for the
post~Bracton-Fleta era proposition that the in-womb destruction of
a child is not governed by the common law rules on criminal homi-
cide. Hence, this proposition became a common law rule through
nothing more than a legal accident. This is confirmed further by
the fact that the supposed rationale(s) behind this proposition or
rule were never accepted by the foregoing English judiciaries.?®
This rule became a common law rule without a reason behind it.
Indeed the rule was illogical, if only for the reason that it
encouraged more radical or dangerous means of inducing abortion so
as to make sure the unborn child would not be aborted alive, and
then die. However, the foregoing judiciaries could not very well

change this rule without creating, in effect, a common law felony.

8. A Criticism of the Roe Court's and Cyril Means' Understanding
of the Status of Abortion at the English Common Law
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The Roe Court, in concluding that it is undisputed that at
common law it was not an indictable offense to bring on an abortion
deliberately as long as the pregnant woman had not guickened or was
not guick with child (or with quick child), cited criminal abortion
passages from the following four works which, almost from their
inception, have been regarded as primary authority on the English
common law: Coke's (1552-1634) Institutes ITT (1641), Hale's (1609~
76) The History of the Pleas of the Crown (written probably during
the 1650s, and published in 1736), Hawkins' (1673-1746) Pleas of
the Crown (1716), and Blackstone's (1723-80) Commentaries I
(1765) .2% If one examines these passages in context, one will see
that the question implicitly being addressed is: Under what
circumstances, if any, does the intentional abortion (and its sub-
stantial equivalent, e.qg., a violent assault or battery on a woman
quick with child resulting in a miscarriage) of the child in the
womb constitute murder at common law? A question that is not being
addressed in those passages is whether the intentional abortion of
the "pre-human being" product of human conception is an indictable
offense at common law. Hence, these authorities, in saying that
the intentional abortion of the child existing in the mother's womb
is murder at common law, or that it is not murder but borders
thereon, as the case may be, were not saying so in connection with
implicitly stating that the abortion of the "pre-human being"
product of human conception is not an indictable offense at common
law. Joel Prentiss Bishop (1814-1901) expressed this view in his

commentaries on the ILaw of Statutory Crimes (1873):

Some have denied that...[deliberated abortion]
...1s indictable at the common law, unless...
[the pregnant woman] has arrived at the stage
of pregnancy termed quick with child. And
Hale has on this subject the expression "quick
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or great with child," and Coke, "quick with
child"; but not in connections denying that
the offense may be committed at an earlier
stage of pregnancy.?®

The authority cited by the Roe Court in support of the
proposition that the induced abortion of the pre-human being
product of human conception is not indictable at common law is
authority for the proposition that the induced abortion of the
child or human being existing in the womb is indictable at common
law. Yet, the Roe Court cited this authority for a proposition it
does not even remotely support, and then rejected this authority
for the very proposition it supports.?® The science of legal
interpretation can hardly sink lower than this.

Most, if not all, modern commentators on status of intentional
abortion as a criminal offense at the English common law state that
it is undisputed that at the common law pre-quick with child
abortion was not an indictable offense. However, not so long ago,

legal commentators thought otherwise. In Ruling Case Law (1929)

the following is stated: "It is a disputed question whether it was
a crime at common law to procure a miscarriage if the woman was not
quick with child. It is said that in England this question was
never authoritatively decided by the Courts."?” 1In Corpus Juris
(1914) it is stated: On the question of "whether a common law
offense is committed by causing or procuring...an abortion before
...quickening, there is a conflict of authority."2?® Joel Prentiss
Bishop observed: "Whether, before the foetus has quickened, an
abortion is an offense at common law, the English books do not
distinctly tell us, and the question for England has long been
settled by statute in the affirmative."?%

When one examines the American cases and the English and

American works that have addressed, and have answered "no" to the
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question whether pre-guick with child abortion was indictable at
the English common law, one will see that these cases and works
offer one or both of the following reasons in support of such an
answer: (1) that what was destroyed was not yet a human being, and
(2) a lack of common law precedent.?"

If at the English common law the criterion of whether a par-
ticular act was an indictable offense was whether it destroyed, or
was calculated to destroy, a human being, then such offenses as
burglary, theft, trespass, malicious mischief, rape, indecent
exposure, cruelty to animals and many other offenses would not have
been indictable there. It is nonsense to contend that the ration-
ale behind the English common law's supposed refusal to deem the
intentional abortion of the potential child in the womb as an in-
dictable offense is that the act did not result in the destruction
of, or was not calculated to destroy, an existing human being.
Even the Roe Court conceded that the State has a legitimate and
important interest in protecting conceived unborn, potential human
beings.?"

Neither Cyril Means and the Roe Court, nor any of the fore-
going described American cases and English and American works, show
an awareness of the English common law precedents that support the
proposition that the intentional destruction of the pre-human being
product of human conception is indictable at the English common
law. No one is to be faulted here for this lack of awareness.
However, the Roe Court should be severely faulted for its uncriti-
cal acceptance of the contention that at common law "lack of
precedent" is a criterion for establishing that a particular act is
not indictable.

The English, Scottish and American common law traditions are

replete with instances in which a court has ruled that a particular
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act is indictable as a misdemeanor offence, notwithstanding the
real or apparent absence of precedent. Some examples are: maiming
oneself in order to be permitted to beg, committing blasphemy,
pretending in a marriage ceremony to be a member of one's opposite
sex in order to marry a person of one's own sex, attempting to pass
as female for a mischievous purpose, assigning a girl's apprentice-
ship for immoral purposes, removing a body from a grave for
purposes of dissection or exhibition, disposing of a dead body
indecently, attempting to suborn of perjury, wantonly discharging
a firearm near a sick woman whereby the woman was thrown into fits,
exercising a trade on Sunday, abandoning a child, endangering a
child, fraudulently seeking to wundermine public elections,
embezzling state funds, soliciting murder, soliciting 1larceny,
soliciting a breach of the peace, soliciting a battery, challenging
to fight, operating a gambling house, exposing oneself indecently,
exhibiting condoms publicly, and maliciously destroying certain
animals. Also, there must have been an instance at common law
when, for the first time, an attempt to commit a felony was held to
be an indictable offense. The same can be said of an attempt to
commit a misdemeanor.?'?

At common law legal precedent or its absence is not disposi-

3 If at common law

tive regarding a particular question of law.?
the criterion of whether a particular act is indictable as a
misdemeanor is whether a precedent for so treating it can be found
in some common law case, then the common law criminal justice
system could have never established misdemeanor offenses, if only
for the reason there would have been no existing precedent for

deeming a particular act as a misdemeanor offense. Professor Baker

stated:

199



The mere absence of a decision in point is not
logically relevant in a case-law system be-
cause the point may never have been brought
before a court, or, if it has, it may not have
been reported. Indeed, one of the chief
arguments put forward by those who wish to
codify the criminal law is that it is wrong to
have to wait until a case arises before one
can find out what is punishable. Nowadays the
maxim nulla poena sine lege (no penalty with-
out a [preexisting] law) is generally observed
by the courts in criminal cases because there
is a reasonably available legislative system
to declare new crimes. But if our ancestors
had thought the same way in medieval and
early-modern times, there would be no common
law [misdemeanor] offenses at all.?™

The Scottish justice, Sir James Moncreiff, in Greenhuff's Case

(1838) , observed:

We [the members of the Court] are all agreed
that the present case is the first example of
an offence of this nature [operating a gam-
bling house] having been made the subject of
an Indictment in this Court. But that will go
but a very little way to settle the question,
unless we were also agreed that that circum-
stance must be sufficient to render it incom-
petent for the public prosecutor so to proceed
against it. ©Now it cannot, in my apprehen-
sion, be maintained that nothing is an indict-
able offence by the common law of Scotland,
which has not been indicted before. Indeed,
to hold this to be the law, seems to me to be
impossible, without running the whole theory
of the criminal system into absurdity. For
the common law itself must have had a
beginning.?"

Chief Justice Mansfield, in the English case of Jones v.

Randall (1774), observed:
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The law would be a strange science if it
rested solely upon cases; and if after so
large an increase of commerce, arts and cir-
cunstances accruing, we must go to the time of
Rich. 1 [1189-1199) to find a case, and see
what is law. Precedent indeed may serve to
fix principles, which for certainty's sake are
not suffered to be shaken, whatever might be
the weight of the principle, independent of
precedent. But precedent, though it be evi-
dence of law, is not law in itself, much less
the whole of the law. Whatever is contrary,
bonos mores est decorum [literally: whatever
is against good manners (or customs) and
seemliness (or propriety):; freely: whatever is
against public morals], the principles of our
law prohibit, and the King's Court as the
general censor and guardian of the public
manners, is bound to restrain and punish.?2%

The Pennsylvania Supreme Court in Commonwealth v. McHale (1881), in
the course of holding that the acts of the defendants committed
against the public election process are indictable at common law,

stated:

It was assumed by the learned counsel for
the defendants that an indictment will not lie
at common law for such acts. In their printed
argument they dismiss the subject with this
brief remark: "Offenses against the election
laws are unknown to the common law; they are
purely and exclusively of statutory origin."
It may safely be admitted that if the question
depends upon the fact whether a precise defi-
nition of this offense can be found in the
text books, or perhaps in the adjudged English
cases, the law is with the defendants. This,
however, would be a narrow view, and we must
look beyond the cases and examine the princi-
ples upon which common law offenses rest. It
is not so much a question whether such offens-
es have been so punished as whether they might
have been.?
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It is erroneous to think that when, for the first time, a
court rules that a particular act constitutes a misdemeanor offense
at common law, the court is thereby inventing a new common law
misdemeanor. "To speak of a new offense at common law is a
solecism."?® a1l that a court is doing in such a case is deciding
that a particular act meets the definition or criteria of a mis-
demeanor offense at common law. The Supreme Court of Connecticut
in State v. Schleifer (1923), in the course of holding that the
solicitation of the commission of certain crimes constitutes a

misdemeanor offense at common law, stated:

It is said our court has no right to
invent new crimes, and that is true, but it
has the right to ascertain and declare the
common law, ho less the criminal than the
civil law...."The underlying theory of the
Connecticut law and of the English law, was
the same: acts in violation of the public
peace, and of the rules prescribing the duties
of individuals to the State and to each other,
as settled by universal acceptance, are of-
fenses. Where these rules are not formulated
by statute, they may be declared by courts;
and a common law is developed in the process
of so regulating the application of this
theory through legislation and judicial deci-
sions, as to produce a reasonable and defined
system of jurisprudence."?'?

What, then, at the English common law are the criteria of
whether a particular act or practice is indictable as a misdemean-
or? These criteria are: whether the particular act or practice
outrages common decency; if it corrupts, undermines, or otherwise
injurs public morals, or health and safety; or if it tends to evil
example. Coke stated: The keeping of a brothel or bawdy house "is
against the law of God, on which the common law...in that case is
grounded....[It] is...[indictable, notwithstanding that] adultery
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and fornication be punishable [only] by the ecclesiastical law....
[It is] a...nuisance..., [as it] is the cause of...the overthrow of
the bodies and wasting of their livelihoods...."?%

Given the foregoing criteria of a misdemeanor offense at the
English common law, then there is no question that the abortion of
the pre-human being product of human conception constituted a
common law misdemeanor offense. Certainly the English common law
would have perceived such an act or practice as being injurious to

public morals and as tending to evil example. Andrew Knapp and

William Baldwin, in the course of relating the Beare pre-quick with

child, abortion case of 1732 in their The Newgate Calendar (1824-

1825), remarked:

In our dreadful catalogue of crimes,
committed by man upon his fellow-creatures,
none is attended with more pernicious conse-
quences to society than that which we now,
with much reluctance [i.e., for fear other
women may do what Beare did], are about to
describe. The hope that this relation will
cause every female to reflect with detestation
on a wretch who could make such murderous
practices a kind of business, alone determines
us to give a place to the case of this aban-
doned woman.?!

Certainly the common law would have perceived such an act as
an inducement to, and a cover-up of such crimes as fornication,
adultery, and incest, as well as an assault upon the institution of
marriage and family. In an anonymous commentary on the case of R
v. Russell (1832),%2 which involved a pre-quick with child

abortion, the following is stated:

The act [of deliberated abortion] itself has a
tendency to deprave the mind; and we scruple
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not to assert, that if sexual pleasures could
be indulged with impunity, the bonds which
hold society together would be broken asunder,
and the most sacred and important of all human
relations [mother and child] be treated with
contempt. Supposing then, that abortion
though feasible without any physical injury,
be an act from which a delicate mind will
shrink with disgust, which has a tendency in
itself to corrupt the morals, which will
frustrate, if not totally dispense with the
institution of marriage, is it not a matter
fit for the cognizance of the legislature.?®

Certainly the common law would have perceived such a practice
as being against God's natural law, as well as against Scripture,?
and canon law (which viewed it as anticipated murder),? and
therefore as '"malum in se" or indictable or criminal by its very
nature. Hawkins in his Pleas of Crown (1716), stated: YA offense
is malum in se...or unlawful in itself...[when it is] against the
law of nature, or so far against the public good as to be indict-
able at common law."??6 In the pre-quick with child abortion case
of R v. Beare (1732), the trial judge remarked to the jury that he
"never met with a case so barbarous and unnatural."?¥

It should not be overlooked that in pre-20th-century England,
a Christian moral order was deemed no less essential to the
preservation and well-being of English society than is economic
order so viewed in the United States today. Christian moral
philosophy, as then and there perceived, viewed the induced
abortion of the pre-~human being product of human conception as
nothing less than anticipated murder. This moral philosophy
applied the "principle of the sanctity of human life" not only to
existing human beings (including children in the wombs of their
mothers), but also to those who were being shaped in the womb by

God. John Connery stated:
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That the...question [at what stage in
human gestation, if any, does a human being
come into existence] was never really relevant
to the basic [question of the] morality of
abortion is quite clear from the fact that the
Roman Catholic Church, and probably other
Christian Churches, has never defined the
beginning of human life....

The basic [Christian moral] argument
against abortion has always been that the
conception has a human destiny and this is
what makes it sacred....As Tertullian said:
"He is a man who will be a man."?%8

The English parliament, as it existed in 1802-1803, almost
certainly was of the opinion that pre-quick with child, induced
abortion constituted an indictable offense at common law. The 1803
"offenses Against the Person Act" made it a non-capital felony for
any person to "administer to, or cause to be administered to, or
taken by any woman, any medicines...or...instrument or other means
whatsoever, with intent thereby to cause or procure the miscarriage
of any woman not being, or not being proved to be, quick with child
at the time of administering such things...or means...."??® The
preamble to this 1803 act contains in part the following: "Certain
other heinous offenses, committed with intent to destroy the lives
of his Majesty's subjects by poison, or with intent to procure the
miscarriage of women...have been of late also frequently committed,
but no adequate means have been hitherto provided for the preven-
tion and punishment of such offenses...."20

The word offence "in its legal signification, means the
transgression of a law."®' Now, given that the English Parliament,
as it existed in 1802-1803, understood the term "offence" to mean
a transgression of some law then binding in England, the question
then becomes: What English law did this English Parliament think

was transgressed by a person who deliberately destroyed or
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attempted to destroy the pre-human being product of human concep-
tion? There are three possibilities, only one of which is likely:
(1) a statute, (2) an operable canon of the Church of England, or
(3) the common law.

The first possibility is easily eliminated because, as far as
is known, the 1803 Offenses Against The Person Act represented the
first time that conduct involving abortion was specifically made a
statutory offence in England.®? The second possibility is unlikely
for no less than two reasons: (1) None of the other offenses set
forth in the 1803 Offenses Against The Person Act fell within the
criminal jurisdiction of the Church of England;®**® and (2) By
approximately the mid-seventeenth century, if not well before that
date, it evidently became settled law in England that if the
secular or common 1law courts exercised Jjurisdiction over a
particular offense, then the Church courts were expected to defer
to the common law courts relative to trying and punishing the
particular offense.®* There is no known evidence that shows that
the English Church courts exercised criminal jurisdiction over
abortion into the seventeenth century. There is, however, evidence
to show that the common law courts exercised criminal jurisdiction

over pre-quick with child abortion at least by the mid-eighteenth

century, if not by the mid-sixteenth century.?* Hence, there is
good reason to conclude that the English Parliament of 1802-1803
was of the opinion that the abortion of the pre-human being product
of human conception is a misdemeanor offense at common law.

What is it in Means II that enabled the Roe Court to confi-
dently state that it is very probable that the English common law
conferred on the pregnant woman under its jurisdiction the right to
rid herself of the child existing in her womb??® It is nothing

more than Means' following exercise in sophistry:
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At the English common law, if a particular act
or practice is not indictable as either a
felony or a misdemeanor, it automatically
becomes a common law liberty.

The Abortionist's Case (1348) and The Twins-
Slayer's cCase (1327) established +that the
deliberated destruction (or its legal equiva-
lent, e.d., a violent assault or battery on a
woman quick with child) of the child or human
being existing in the womb (including the
live-born child that dies as a proximate
result of intrauterine injuries or the aborto-
genic act) is not a felony at common law.2?7

At the English common law the terms "mispri-
sion offense" and "misdemeanor offense" were
essentially synonymous, i.e., whatever punish-
ments and penalties attached or did not attach
to a conviction on the former, attached or did
not attach to a conviction on the latter.?®

The English jurist, William Staunford (1509-
58), in his Les Plees del Coron (1557), stated
that at common law no person who commits such
acts as those alleged in The 2Abortionist's
Case and The Twins-Slayer's Case shall suffer
a criminal forfeiture (loss of one's personal
and, or, real property).??

According to Staunford, at the English common
law the sentence on a conviction for mispri-
sion included a criminal forfeiture.??

It follows necessarily, therefore, that the
deliberated destruction of the child in the
womb (including the live-born child that dies
as a proximate result of intrauterine injuries
or the abortogenic act) was not a common law
misprision offence.

Since at common law whatever does not amount
to a misprision necessarily also does not
amount to a misdemeanor, it follows that the
deliberated destruction of the child in the
womb (including the live-born child that dies
as a proximate result of intrauterine injuries
or the abortogenic act) was not a common law
misdemeanor.
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Therefore, the conclusion is inescapable that
at the English common law, from approximately
1327 to 1803, a pregnant woman enjoyed the
right to destroy her unborn child.?!

It was more or less a common law rule that no English law can

guarantee what is against Divine Law, or Natural Law, or reason.??

Also, it is an insult to the English common law (and to those
people who lived under, and continue to live under its jurisdic-
tion) to even suggest that it conferred upon a pregnant woman the
right to destroy what that law considered to be the most innocent
and helpless of all human beings.?*® Not even Roe v. Wade stands
for the proposition that a pregnant woman has a constitutionally
guaranteed right to destroy a child or human being existing in her
womb , 24

Shelly Gavigan came close to articulating precisely the

fundamental flaws in Means foregoing argument. Gavigan stated:

Leaving aside the contradiction inherent in
attempting to defend women's right to abortion
at any stage of pregnancy by relying on a
fourteenth century case in which a woman was
beaten and her unborn infants killed as a
result [The Twins-Slayer's Case (1327/28)],
Means has made a fundamental error in inter-
pretation. His article suggests a lack of
understanding of the implications of the
felony/misdemeanor (misprision) categories
within the old criminal law. He ascribes to
misprision the penalty of forfeiture, and
ignores the historical relationship between
felony and forfeiture: "In short, the true
criterion of felony is forfeiture; for as Sir
Edward Coke justly observes, in all felonies
which are punishable with death, the offender
loses all his lands in fee-simple, and also
his goods and chattels; in such as are not so
punishable, his goods and chattels only."
Means might not accept Blackstone's above
statement of the law of felony and reliance
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upon Coke; nevertheless, his own misunder-
standing of felony and forfeiture quite simply
flaws his argument, no matter how earnest his
defence of women's right to abortion.?®

Means' argument proves too much. Carried out to its logical
extensions, it says that all common law misdemeanor offenses (such
as the deliberate killing of a child in the process of being born,
attempted murder, child molestation, assault, battery, trespass,
riot, and conspiracy) were, in truth, common law liberties. This
would be so because at common law the sentence or permissible range
of punishment on a misdemeanor conviction did not extend to a
forfeiture. The punishments that could attach to a misdemeanor
conviction were imprisonment, a fine, a whipping, placement in the
stocks, and consignment to the pillory.?*® At common law a criminal
forfeiture could attach to nearly every felony conviction, as well
as to a conviction of an offense that comes within the class of
crimes (those akin to treason) described in the Misprision chapter
of Staunford's Les Plees del Coron.%7

To the extent that those offenses that Staunford identified as
misprisions were not deemed as capital felonies at common law, they
may be defined today as common law misdemeanors. However,
Staunford's definition or description of misprisions is synonymous
neither with the definition or description of those offenses that
in Staunford's (1509-58), Coke's (1552~1634), Hale's (1609-76),
Hawkins' (1673-1746) and Blackstone's (1723-80) day were called
misdemeanor offenses, nor with the complete definition of the term
"misprision offense" as understood in Coke's day. William
Holdsworth, in his History of English lLaw (1903-73), stated: "“In
Coke's day an element of confusion had arisen in that the term
misprision had got an extended meaning; to use Coke's words, it was

not merely a crimen commissionis, consisting in the concealment of
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treason or felony [which is basically Staunford's definition of a
misprision offense], it was also crimen commissionis, as in
committing some heinous offense under the degree of [capital]
felony; in this latter sense it was a vague offense which covered
many various contempts. "8

This is an English translation of Staunford's Les Plees dei

Coron chapter on misprision offenses:

Misgprision

Misprision is properly [found] when someone knows or
was aware that another has committed treason or felony
and he will not expose him to the King or to his council
or to any magistrate, rather conceal his offense: that
is misprision. Bracton places this offense among
treasonable offenses, since it would seem to him that
sometimes concealment would be closer to treason than
misprision, and for that reason these are his words:
[Latin quotation omitted]....But such concealment is only
misprision to this day. And so it is declared by [the]
statute...[enacted] in the year 1 & 2 Philip and Mary,
c.10,...And note that every treason or felony includes
misprision so that when someone has committed treason or
felony the King can, if he so chooses, have him indicted
and arraigned for misprision alone, as appears from the
[year book] 2 Ric.3, fo0.10. And it was there agreed that
when a person is attainted ([i.e., convicted and sen-
tenced] of misprision or trespass, the judges before whom
that person is attainted shall take surety and pledges
for his fine, and then assess it according to their
discretion and not [at the discretion of the] Xking
himself. It was also there agreed that if a justice of
the peace enrolls a bill of indictment, not found by the
country [i.e., by a grand jury], among other indictments
which are [so] found, that is a great misprision and
subject to fine, and he will lose his office. Also, if
counterfeit money is made within the kingdom or kingdom's
dominion and a foreigner puts it in circulation, that is
not treason on the part of the foreigner because the
statute of An.25 E.3 De_Prodicionibus does not extend
thereunto, for the statute is, if someone brings counter-
feit money in this kingdom, and not where counterfeit
money is made in the kingdom. But in such case, even
though it is not treason on the part of the foreigner, it
is still misprision, as clearly seen in 3 Hen.7, fo.10.
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Coron

these

If a lord of Parliament leaves Parliament without the
permission of the King, it is neither treason nor felony,
rather it is trespass (see Fitzherbert's Abridgement,
tit. Corone, pl.161). And in all these cases of mispri-
sion he will forfeit only his goods, and as for his lands

he will forfeit them only during his life. And according
to some: [He will forfeit] only the profit of his lands

and he will be imprisoned for life. But I find in books
a misprision that has greater forfeiture than this. For
that, see M.22 Edw.3, fo. 13, where someone merely drew
his sword to strike an assigned judge sitting in court:
and being found guilty he, thereupon, received judgment
to forfeit his land and chattels, and to have his right
hand cut off. And note that the same law and the same
penalty applied to someone who struck a juror in the
presence of the justices; and he came and put himself on
the king's grace; and by advice of the entire Council,
Thorp [i.e., Chief Justice, Sir William de Thorp)] awarded
[i.e., adjudged] that his right hand be cut off and that
his lands and chattels be forfeited, and that he be
imprisoned for life (see Fitz. Abr., tit. Judgment, pl.
174); same law where a man struck another in Westminster
Hall, as appears under the heading in Fitz. abr. pl. 280.
And see Britt. £.49; if a ribald should strike a knight
or other honorable man, he will lose the hand with which
he trespassed. Note also that in the statutes made in
the year 1 Edw.6, ¢.10, and 5 & 6 of the same king, c.11,
there is a punishment [laid down] for those who offend
against the king [not to be taken to mean: offending him
in person] once or twice in using seditious words
expressed in the above-mentioned statutes. Such offense
is a kind of misprision offense against the king,
although it is not there expressed in so many words, and
for that reason, according to the statute made in the 1st
year [of Queen Mary], c.l, it seems to have been repealed
under the word misprision. See the wording of the said
statute of 1 Mar. above, under the heading of Treason.??

It is obvious that when Staunford wrote in his Les Plees del

that "in all these cases of misprision he shall forfeit only

chattels and as to them he shall forfeit them only during his

(meaning his heirs could receive them after his death), he

was referring to specific criminal offenses. He lists then,

abortion is not included in the list.
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There can be no doubt that when Means quoted Staunford's Les
Plees del Coron statement "And in all these cases of misprision he
shall forfeit them only during his life," Means intended that his
readers take it that Staunford, in saying "and in all these cases
of misprision," was referring to all offenses "below the degree of
felony" that the common law recognized at the time.?®° Given this
intent of Means, then the reader should wonder why Means did not
advance the following, much simpler argument in support of his
proposition that the intentional abortion-destruction of an unborn
child was not a crime at common law: "At common law a misprision
or misdemeanor offence referred to any crime below the degree of
felony. Staunford, in his chapter on misprisions, sets forth all
offenses below the degree of felony that the common law recognized
at the time. He does not mention abortion there. Therefore, at
common law, abortion was not a crime." Means used just such a
method of argument to support his corrupt contention that Coke
"intentionally" misstated the common law on abortion when he wrote
in his Institutes IIT that at common law the killing of an unborn
child is a great misprision, and is murder if the child had been
born alive, and then had died in connection with the abortional

act. Means stated:

In saying that abortion after quickening
is ‘no murder,' Coke is perfectly correct. It
is only his calling it a misprision, let alone
a great one, which is pure invention. The
reader who wishes further evidence that this
is so may turn with profit to Coke's chapter
65 in the same book, devoted to ‘Misprisions
divers and severall.' Here Coke enumerates
the miscellaneous offenses below the degree of
felony which the common law recognized at the
time. His treatment is exhaustive, yet there
is not a single reference to abortion after
quickening.?!
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The reason why Means did not go with the foregoing, much simp-
ler argument is because in a footnote to that argument he would

have had to set forth the complete translation of Staunford's Les

Plees del Coron chapter on misprisions. Means' readers, in
examining that footnote, would have concluded: "If anyone is

misrepresenting the law, it is Means, and not Coke, for no way in
the world does Staunford's chapter on misprisions list all offenses
below the degree of felony."

Coke, in his Institutes IIT chapter on misprisions, did not
intend to set forth a complete list of all non-felony, common law
crimes. This chapter does not, for example, set forth the common
law misdemeanor offense of assault with intent to commit murder.
Furthermore, assuming without conceding, that in this chapter Coke
intended to set forth a complete list of criminal offenses that in
his day were recognized as common law misprisions, it still could
be reasonably argued that Coke "implicitly" listed here the crime

of guick with child abortion, when in this chapter he explicitly

included in his definition or description of the crime of mispri-
sion "some heinous offence under the degree of felony."%?

What, then, did Staunford mean to say when he stated that a
person who Kills an unborn child is not quilty of a felony, and

will not suffer a forfeiture??®®® It seems he was saying simply that

such a killing or offence is not governed by the common law on
homicide, and therefore does not subject the killer to a forfeiture
(which, with certain exceptions, came into operation whenever a
person killed a person),®* because the common law rule is that an
unborn human being or child is not legally recognized as a person.
In other words, Staunford is saying simply that at common law one
who kills an unborn human being is not recognized as a "manslayer".

William Lambarde (1536-1601), in his Eirenarcha (1581), stated:
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If the mother destroy hir childe newely borne,
this is Felonie of the death of a man, though
the childe have no name, nor be baptized....
[citing an infanticide case of 1314/15.] And
the Justice of Peace may deale accordingly.
But if a childe be destroyed in the mothers
belly, is no manslayer nor Felone....?

Coke stated that the destruction of the child or human being
in the womb constituted a heinous misprision offense at common
law.?®® Means would have one believe that Coke "intentionally"
misrepresented the common law. Specifically, Coke classified as a
heinous common law offense that which he knew was a common law
liberty. Coke may have "unintentionally" misrepresented the common
law here. However, if he did, his misrepresentation amounted to
nothing less than an understatement. That is to say, that which
Coke said constituted a misprision offense, and not murder at
common law, in fact constituted murder there.?7

It is inconceivable that Roe author Justice Blackmun was of
the belief that at common law the penalty of forfeiture attached to
a misdemeanor conviction. One can only conclude from this that
Justice Blackmun did not objectively or critically read - if he
read it at all - Means II before he finalized his Roe opinion.
This is not surprising; for Means II provided a way to where the
Court in Roe was determined to go.

What is the ultimate basis for the Roe Court's conclusions
that the English common law unquestionably conferred on the
pregnant woman under its jurisdiction a right to abort the pre-
human being product of her conception®®, and very probably, in
light of Means II, a right to do the same regarding the child or
human being existing in her womb?%®*° The basis is nothing more than
that Court's conveniently inarticulated assumption that at the

English common law if a particular act was not indictable under
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either the common law or some secular English statute, then the act
was, thereby, recognized as a common law right. Did the Roe Court
get this idea from the common law itself? No: The Court obtained
it from Cyril Means. From where did Means obtain the idea? He
obtained it from nowhere; he simply made it up.

Assuming, without conceding, that in pre-19th-century England,
abortion per se was not indictable either by the common law or
English statutory law, it still can be easily demonstrated that it
would not follow from such a fact that at the English common law
pregnant women possessed the right to rid themselves of unwanted
pregnancies. If at the English common law the criterion of whether
a particular act could be deemed a common law right was a demon-
stration that the act was neither a common law offense nor a
statutory offense, then such acts and practices, for example, as
witchcraft, sodomy (including bestiality), incest, bigamy and
polygamy, solicitation to commit prostitution, adultery, and
fornication, at one time or another qualified as rights at the
English common law. Of course, such acts and practices were never
recognized in England as rights. They were, however, recognized
there as criminal offenses (as much as any acts or practices
indictable under the common or statutory law), notwithstanding that
they were not indictable under either the common law or statutory
law. The only distinction between the foregoing acts and practices
and those acts and practices that were indictable at common law or
under statutory law - a distinction without a difference relative
to their criminality - is that the former remained under the
criminal jurisdiction of the then and there recognized ecclesiasti-
cal courts until when, and if, the English Parliament made them
statutory crinmes. In England, sodomy, witchcraft, bigamy and

polygamy were made statutory felonies, and incest was made a non-

215



capital offence in 1533, 1541, 1601 and 1908, respectively.?’ Also,
it may have been the case that the English judiciary possessed the
jurisdiction to take over the jurisdiction of the ecclesiastical
court to prosecute a canon law offense if the canon law offense
adversely affected the public peace.?'

English law did not divide crimes into secular crimes and
ecclesiastical or canon law crimes. What was divided (into the
temporal and ecclesiastical) was the jurisdiction to try and punish
crimes. The Court, in Reynolds v. Sims (1878), acknowledged as
much.?? Sir Matthew Hale (1609-1676), in his The History of the

Common Law of England (1713), stated:

Now the Matters of Ecclesiastical Juris-
diction Are of Two Kinds, Criminal and Civil.
The Criminal Proceedings extend to such
Crimes, as by the Laws of this Kingdom are of
Ecclesiastical Cognizance; as Fornication,
Adultery...; and the Reason why they have
cognizance of those and the like offenses, and
not of others, as Murder, Theft, Burglary...,
is not so much from the Nature of the Offense
(for surely the one is as much a Sin as the
other....) But the True Reason is, because
the Law of the Land has indulged unto that
Jurisdiction the Cognizance of some crimes and
not of others.%3

Hence, even assuming that abortion per se was not indictable
at common law, the fact would remain that in England until 1803 (at
which time acts relating to abortion were made felonies by
statute), intentional abortion would not have been recognized as a
common law right, if only for the reason that it would have been
triable as a criminal offense under the binding criminal jurisdic-

tion of the ecclesiastical courts.
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Means' statement that persons convicted in English ecclesias-
tical courts could simply "thumb their noses" at the spiritual
judges upon receiving sentence to perform some form of penance is
hilarious. If such persons could have successfully done that, then
they could have successfully done the same regarding ecclesiastical
summonses. However, such contempt of court and refusal to do
penance could have led to excommunication, which carried severe
temporal ramifications, including loss of rights to marry, to
testify in a court of law, and to sue in a court of law. Further-
more, the performance of public penance, such as parading around in
a white sheet, was no less humiliating than being set on the
pillory.?2%

It is simply absurd to contend that the English common law
guaranteed what the English ecclesiastical law outlawed. Who,
besides Cyril Means, the Roe Court, and to a lesser extent, Angus
McLaren, would be so biased as to contend (in effect) that the
common law guaranteed, for example, the right of the individual to
practice incest, adultery, and fornication??®

For Cyril Means and the Roe Court to argue that abortion was
a right at common law because it was acknowledged as an offense
exclusively within the "binding" State-recognized, criminal
jurisdiction of the Roman-English cCatholic Church (or in post-
Reformation England, that arm of the State referred to as the
criminal jurisdiction of the Church of England), is the equivalent
of arguing that Californians have a state-recognized right to steal
the mail because the prosecution and punishment for that offense is
within the exclusive jurisdiction of the Federal Government. The
former argument not only creates a false dichotomy between the then

English State and the pre- and post-Reformation, English Christian
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Church, but falsely ascribes to the then existing English, criminal
justice system the equivalent of a split personality.

A good argument in support of the propositions that our
English ancestors did not consider abortion to be a right, and did
in fact consider it to be a crime, is the apparent fact that in
England, during a substantial period of the common law, the
ecclesiastical courts enjoyed a nonexclusive, criminal jurisdiction
to prosecute abortion whenever and however committed.%

If, as Means argues, it is true that the English common law
recognized that "abortion had always been an offense within the
exclusive jurisdiction of the canonical courts,"?’ then it is
illogical for Means to argue that access to abortion was a right
guaranteed by the common law. The common law cannot be said to
have conferred a right regarding an act over which it possessed no
jurisdiction.

Even if it could be demonstrated that abortion per se was not
recognized as a criminal offense under either the English common
law or English ecclesiastical law, it still could not be said that
abortion per_se was a woman's right at common law. David Walker
stated: "In English law, certainly until the nineteenth century,
the law was dominated by procedural considerations and remedies
preceded rights; a man could be said to have a right only if there
existed a recognized procedure which allowed him a remedy in the

circumstances."2% In Robinson_ v. Bland (1760) Justice Wilmot

stated the following regarding the issue of whether English courts
can honor a suit for enforcement of a foreign gambling debt made

payable in England:

I see no difference, whether the contract be
void by the common or statute law. Both are
established by the consent of the supreme
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legislative power, and numbers of contracts
would be void by the common law which are good
in foreign countries. For instance, in many
parts abroad, a courtesan may maintain an
action for the price of her prostitution.
But, surely, that would never be maintainable
here, though forbidden by no positive
statute.?®

No one has produced even a scintilla of evidence that the
English common law provided a pregnant woman with a Jjudicial
procedure (for example, a petition for a writ of prohibition) to
obtain an appropriate remedy in cases akin to the following five
hypothetical cases: (1) "X," a married pregnant woman, tells "Y,"
her husband: "T know a local midwife who performs abortions.
Today, I think I'll visit her." ®y" to "X": "Try it, and I'll
break both of your necks! I won't let you leave the house under
such circumstances." (2) "2," a mature, unmarried pregnant minor,
who is the daughter of "X" and "Y," tells "Y" that she intends to
pay a visit to the same midwife. "Y" to "2": "Try it, and I'll
break all three of your necks! You not are leaving the house under
such circumstances." (3) Same situations as 1 and 2, with the
exception that "¥" is not opposed to the abortion plans of "X" and
"z," and with the addition that a local churchwarden hears of the
wonmen's abortion plans and, by continually blocking entry to the
midwife's house, thwarts their abortion plans. (4) "A," an unmar-
ried, pregnant adult is continually thwarted by a local constable
and a churchwarden from ingesting an obnoxious abortion potion that
she just purchased from an apothecary. (5) "X," the wife of "Y,6"
tells "Y": "I just discovered that I am six weeks gone with our
first child. The local midwife ran a sample of my urine and
informed me that we can expect a boy. Under the common law of

tenancy by courtesy, if the child is born alive, and I subsequently
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die, and you survive me, then you inherit a l1ife estate in my real
property. You are a cold, conniving and cruel man, and I don't
want you to set foot on my property when I'm gone. So to make sure
you don't step so, I'm going now to our local physician-surgeon to
procure a pre-quick with child abortion." "y," thereupon,
physically restrains "X" from visiting the physician-surgeon.

There is no evidence and no reason to think that the common
law courts provided a pregnant woman with a process to restrain
either the State or a lay person from preventing her from procuring
an abortion in circumstances akin to the foregoing hypothetical
cases.

One reason why there is no English common law case that
specifically deals with the issue of whether a pregnant woman has
a common law right to procure an abortion is because no woman who
lived under the jurisdiction of the English common law, and who did
not have a Cyril Means as her attorney, would have been foolish
enough to have asked a common law court to back her efforts to
commit a common law crime.

If abortion was a pregnant woman's right at common law, then
why did the common law (1) deem a pregnant woman guilty of felony-
suicide in the event she died from such an act, and (2) deem her
abortionist guilty of murder in the same event??’

If abortion was a pregnant woman's right at common law, then
why did so many unmarried pregnant women (particularly servant
girls), who lived under the jurisdiction of the common law, opt for

public humiliation, a "ruined life" (as a fallen woman) 2"

possible
termination of employment (either legally, because of inability to
perform chores, or illegally, for creating a scandal on the house
of her employment),?? as well as a public whipping and consignment

to a house of correction,?® for having gotten a child out of
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wedlock, instead of resorting to abortion? The English Quarter
Sessions records overflow with bastardy cases. More to the point:
Why did so many unmarried women run the risk of being "launched
into eternity" at the end of a rope for committing infanticide,
rather than simply availing themselves of abortion??”® One may be
inclined to respond that these women undoubtedly attempted an
abortion many times over before they resorted to infanticide, but
back then no one really knew how to bring on an abortion, let alone
one that would not jeopardize the pregnant woman's life.?” To
which, one could reasonably respond: The common law would not have
conferred on an individual the right to seek to effectuate what,
practically speaking, could not be effectuated, let alone what
could be effectuated without risking the individual's life, for no
good reason.

If abortion was a woman's right at common law, then why did
local parish authorities not encourage unmarried, pregnant women
who resided in, or who happened to be within their parish, to get
an abortion? English law required the parish to pay for the care
and upbringing of a bastard child born within the parish if the
child's parent or parents could not provide for the child.?
England's Quarter Sessions records reveal that parishes had many
such children. These parish authorities, on more than one
occasion, went to obnoxious measures to remove a nonresidential,
unmarried pregnant woman from their parish before she could give
birth. There is on record more than one instance in which local
parish authorities put an unmarried woman, who was in an advanced
stage of pregnancy, onto a stretcher and carried her to just inside
the bounds of a neighboring parish.?’

If abortion was a woman's right at common law, then why were

physicians, who lived under the jurisdiction of the common law,
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unaware of such a right? Consider, for example, the following

observation of the English physician William Hunter (1718-1783), in

his The Uncertainty of The Signs of Murder in the Case of Bastard
Children (1784):

What is commonly understood to be the
murder of a bastard child by the mother, if
the real circumstances were fully known, would
be allowed to be a very different crime in
different circumstances.

In some (it is to be hoped rare) instanc-
es, it is a crime of the very deepest die: it
is a premeditated contrivance for taking away
the life of the most inoffensive and most
helpless of all human creatures, in opposition
not only to the most universal dictates of
humanity, but of that powerful instinctive
passion which, for a wise and important pur-
pose, the Author of our nature has planted in
the breast of every female creature, a wonder-
ful eagerness about the preservation of its
young. The most charitable construction that
could be put upon so savage an action, and it
is to be hoped the fairest often, would be to
reckon it the work of frenzy, or temporary
insanity.

But, as well as I can judge, the greatest
number of what are called murders of bastard
children, are of a very different kind. The
mother has an unconquerable sense of shame,
and pants after the preservation of character:
so far she is virtuous and amiable. She has
not the resolution to meet and avow infamy.
In proportion as she loses the hope either of
having been mistaken with regard to pregnancy,
of being relieved from her terrors by a fortu-
nate miscarriage [as distinguished from a
"deliberately" induced abortion], she every
day sees her danger greater and nearer, and
her mind more overwhelmed with terror and
despair.

In this situation many of these women,
who are afterwards accused of murder, would
destroy themselves, if they did not know that
such an action would infallibly lead to an
inquiry [i.e., an autopsy], which would pro-
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claim what they are so anxious to conceal. 1In
this perplexity, and meaning nothing less than
the murder of the infant, they are meditating
different schemes for concealing the birth of
the child; but are wavering between difficul-
ties on all sides, putting the evil hour off,
and trusting too much to chance and fortune
[as distinguished from a deliberately induced
abortion]. In that state often they are
overtaken sooner than they expected; their
schemes are frustrated; their distress of body
and mind deprives them of all judgment and
rational conduct; they are delivered by them-
selves, wherever they happened to retire in
their fright and confusion.?’®

If abortion was a woman's right at common law, then how is it
that a favorite expression among criminal defendants who were tried
at the 0ld Bailey (London's Central Criminal Court) in the
eighteenth century was "I am as innocent as the unborn child in the
womb . 279

If abortion was a woman's right at common law, then why did
all those persons in England who became licensed to practice
medicine, pharmacy, and midwifery (which remained almost exclusive-
ly a women's field until the eighteenth century, and which was then
defined in part as the "art of assisting nature in bringing forth
a perfect foetus or child from the womb of the mother"),?®® take an
oath not to do abortions?%

If abortion was a woman's right at common law, then how is it
that every informed person who lived under the jurisdiction of the
common law and who wrote on the subject of abortion understood
abortion to be an unspeakable crime, and virtually indistinguish-
able from murder or infanticide? I am referring to judges, legal
commentators, medical-legal writers, physicians, philosophers,
natural scientists, social commentators, and authors of midwifery

books.?® No one, including Cyril Means, Angus MclLaren, and Sylvia
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A. Law, has uncovered even so much as one published or unpublished
pre-19th - or perhaps even pre-20th-century English work wherein it
is stated or argued that a woman has a right to obtain an abortion
even when it is not necessary to preserve her life.?®

If abortion was a woman's right at common law, then why is it
that the midwifery, and medical works that were in circulation in
England during the reign of the common law and that discussed
miscarriage, provided instruction on how to prevent miscarriage,
but not on how to induce or procure it? ©For example, Andrew

Boorde, in his The Breuiary of Healthe (1547), stated:

Abborsion doth come many wayes....It may come
by recepts of medicines, as by extreme pur